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What Is Money ? 


As announced in the April number of the JoURNAL, we print on other 
pages of this issue the paper of Mr. A. Mitchell Innes on the question 
of money, and commend it to the thoughtful consideration of our read- 
ers without further discussion at this time than to say that, if Adam 
Smith was in error in his conception of the fundamentals, and all other 
economists followed him without critical examination of his data, a con- 
tention that appears to be proved by historical citations in the paper 
herein presented, the entire theory built up on those fundamentals 
must be revised, and in the revision new light is likely to come to us. 
We invite serious discussion of the paper by our readers, to the end 
that such new light may be thrown upon the subject. Fair and free 
discussion is the true way to get at results. 


Attacking Speciat Secretary McAdoo of the Treasury has given an 
Privileges. example of the purpose of the Wilson Adminis- 
tration to cut out special privileges, a number 

of which grew up during the Republican reign and have been allowed 
to continue. The particular item of privilege was that given to the 
National City Bank of New York, (colloquially known as the chief Stand- 
ard Oil Bank) to have a clerk located in the Treasury to get a first 
‘look in’’ in the reports of national banks as they came in to the office 
of the Comptroller of the Currency five times a year, and incidentally 
gather such other valuable information as might be thus obtained. 
This privilege was one that several hundred banks would have been 
glad to get; but it was handed over exclusively to the City Bank repre- 
sentatives, and evidently fora reason. The plea has been made for 
the Bank that the information contained in the reports is published in 
the local papers throughout the country, and this method was merely 
to enable the Bank to get the information more easily. Even if this 
were entirely sincere several hundred other banks were entitled to the 
same privilege, but that would have been out of the question. But in 
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fact these reports contain much more information than is published in 
the brief returns in the newspapers ; and therein lies the value of havy- 
ing some one there to get it. Secretary McAdoo will undoubtedly hear 
of a good many more special privileges granted in the past, some of 
which are now beyond remedy; still there are some which exist that are 
in his power tocut out, if he continues to have perspicacity and ‘nerve’”’ 
to do so. The pity is that such infractions of proprieties and rights 
cannot be punished. 


President Wilson will be hard pushed to find a 


The Comptroller of 
the Currency. man that will “make good”’’ in the office of 


the Comptroller of the Currency after the 
record made by Lawrence O. Murray. Mr. Murray carried out his 
purpose to serve to the end of his term, April 28, 1913, but did not feel 
warranted in going on indefinitely. He became the President of the 
United States Trust Company of Washington, D. C., not nearly as 
lucrative a position as he might have had if he had resigned a year ago 
or almost at any previous date. But he was one of the few comp- 
trollers who took the place to do good public work and not having 
merely in mind the stepping into some bank. <A very large number of 
men would have been pleased if President Wilson had asked Mr. Murray 
to stay another four or five years; which the latter could hardly have 
afforded for the salary paid. As it stands there are a goodly number 
of candidates in the field and successors recommended, of whom, so far 
as we know, only one has the feet of requisite size to fill the vacant 
shoes. Meanwhile there is Deputy Comptroller Kane, who has learned 
the business so completely that any new appointee must lean on him 
hard; it would prove a highly commendable thing to promote him. 
How about it, Mr. McAdoo ? 


The Monetary Washington reports a consensus of political opinion 


Reform. in the dominant party upon a measure for cur- 

rency and banking reform upon the following lines: 

1. Creation of fifteen regional reserve banks in districts throughout the 
country ; these banks to perform the functions of rediscount and purchase of 
bills of exchange. 

2. Establishment of a governing board, whose functions shall be the 
controlling of the regional reserve banks. This board to consist of the Secre 
tary of the Treasury, the Secretary of Agriculture and the Comptroller of the 
Currency, ex-officio, four directors chosen by the banks of the country and 
two appointed by the President of the United States. This board to fix rates 
of discount and to have the power to distribute Government deposits. 

3. Shifting the reserves now held in reserve city and central reserve cit) 
banks gradually to the proposed regional banks. 

4. A provision for the retirement of national bank currency, but so 
gradually as to avoid a shock. 

5. The issuing of new currency through the regional reserve banks based 
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on acceptable commercial paper and the general assets of the institutions. 

6. Creation of branch banks in foreign countries, thus providing the 
means of carrying on American trade through American banking facilities. 

The details have not yet been published, and it is probable that 
when they are there will be greater breadth shown in the plan. It 
omits a few very important points, as it stands, and if these are not 
provided for, there will have to be supplemental legislation in a short 
time. 


an Gaemeate of Thus the statistics show that the section of the 


Inequity. country usually classed as Southern, has nearly 28 
per cent. of the population and produces fully one- 

third of the value of the country’s crops, yet has less than 10 per cent. 
of the country’s banking resources. It is the only section in which the 
bank loans are in excess of bank deposits; in every other section the 
deposits exceed the loans, so that for the whole country we have over 
$1,000,000,000 of commercial deposits not loaned, yet the Southern 
States are not adequately provided, and must pay high for credits. It 
is so obviously the business of the National Government to see that 
this section has ample means to handle its crops, that it is astounding 
that legislation has not provided for it. But it is still more surprising 
that the party now in power, which gets its chief strength from the 
Southern States, seems to be so apathetic, that it does not propose ade- 
quate correction of the evil by making specific provision for a satisfac- 


tory mode of distribution. 
SJ 


Mr. Cannon’s Pian. [m1 his second paper, read in Philadelphia, of 
which we give a synopsis on another page, 
Mr. J. G. Cannon has developed the plan referred to last month very 
considerably. It will be borne in mind that he deems it best to legis- 
late so that the transition from present conditions be as far as possible 
without friction, hence he prefers to use the existing clearing houses 
and sub-treasuries as the nucleus for the proposed reform, creating a 
few additional sub-treasuries in order that no large section of the 
country may be without the required service. The plan would not 
materially oppose itself to that which the leaders in Congress have 
worked out and presents less novelties against which criticism might 
be raised. Still, like the other plan it leaves certain needed remedies 
unprovided for; but Mr. Cannon may take care of this in a third 
paper. It requires that to give us a finished plan. For example, 
we need a bulwark against the raids on our gold by foreign banks; we 
need some power to distribute credit facilities almost automatically from 
one district with a surplus to another with a deficiency. It is the old 
question of nationalization so that every section may have equitable 


treatment. 
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BANKING LAW. 


Liability of Bank Paying The decision of the New York Court of 
Unauthorized Check. Appeals in the case of Havana Central 
Railroad Company v. Knickerbocker 
Trust Company, 198 N. Y. 422, has been disapproved in a recent deci- 
sion by the United States Circuit Court of Appeals, arising out of the 
same transaction. The decision in the Knickerbocker Trust Company 
case was published in the June, 1910, issue of the BANKING LAW 
JOURNAL, page 501. It was a decision which caused considerable dis- 
cussion at the time and one of the greatest importance to banks. 
The facts involved, briefly stated, were as follows: The treasurer 


of the Havana Central Railroad Company, authorized to draw checks 


against its account in the Central Trust Company, drew three checks 
to the order of himself or another officer of the company. These 
checks he deposited in his individual account in the Knickerbocker 
Trust Company. Afterwards he checked out and appropriated the 
proceeds. Therailroad company brought an action against the Knicker- 
bocker Trust Company for the amount of the misappropriated funds. 
It was held by the New York Court of Appeals that the trust company 
was not liable. This conclusion was reached on the theory that the 
drawee bank, the Central Trust Company, was the agent of the railroad 
company to determine whether or not the checks were properly pay- 
able. The Knickerbocker Trust Company, although put upon inquiry 
by the form of the checks, was not bound to look beyond the bank 
upon which they were drawn. When the drawee bank paid the checks 
the Knickerbocker Trust Company was justified in assuming that they 
were regular and could not be charged with liability by the depositor. 

The present action was brought in the United States Courts against 
the drawee bank, upon the same state of facts, the title of the case be- 
ing Havana Central Railroad Company vy. Central Trust Company. 
Upon the trial the plaintiff claimed that the form of the checks was 
such as to put the defendant bank upon inquiry. The trial court ruled 
that the question was one for the jury to determine, and the question 
was accordingly submitted to the jury, which found in favor of the 
defendant. Upon appeal the judgment was affirmed. The appellate 
court takes occasion to disagree with the decision of the New York 
court in the former case, upon the theory of law which the court adopted 
in reaching its conclusion. So it seems that, had the action against 
the Knickerbocker Trust Company been commenced in the United 
States Court, instead of the State Court, a different ruling would have 
been had and the company would have been held liable. 

While the Federal Court absolved the drawee bank from liability, it 
said in the course of the opinion: ** It must be observed that we are far 
from holding that a bank is free under all circumstances to pay without 
question checks drawn by corporate officers to their own order. While 
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a bank may deal with its depositors at arm’s length, it must take care 
to pay out their moneys only upon authorized orders.’’ 


i | 


Joint Deposits. Deposits in two names and deposits in trust still 

continue to occupy the attention of the courts. On 
page 415 of this issue is the case of Clary v. Fitzgerald, 140 N. Y. Supp. 
536, one of the few cases which have arisen under the New York statute, 
applicable to joint deposits. The dispute arose out of a savings bank 
account in the names of *‘ Mrs. Kate Connelly or Mrs. Kate Fitzgerald, 
either or survivor to draw.’’ It appeared that Mrs. Connelly had de- 
posited the money. Upon her death the fund was claimed by Mrs. Fitz- 
gerald and by the administratrix of Mrs. Connelly. 

The New York statute, which applies to deposits of this kind is sec- 
tion 144 of the Banking Law. It provides that, when money is deposited 
in two names, in form to be paid to either or the survivor of them, the 
deposit and any additions made to it shall belong to the parties named 
as joint tenants. It also provides that the fund may be paid to either 
of the parties during the lifetime of both, and to the survivor upon the 
death of one, and that such payments, if made prior to notice in writ- 
ing of an adverse claim, shall discharge the bank. 

It was contended on behalf of the administratrix of Mrs. Connelly that 
the statute was enacted merely for the purpose of protecting the bank 
and not for the purpose of fixing the property rights and relations of the 
depositors. In support of this contention it was suggested that, if the 
statute were intended to affect property rights, it would not have been 
included in the Banking Law, but would have found a more appropri- 
ate place in the Personal Property Law. But the court held that the 
language of the statute was too clear upon the point of joint ownership 
to admit of any such argument. ‘It may be true,’’ said the court, “‘that 
depositors or their representatives, as between themselves, may be per- 
mitted to show by other competent evidence that title as joint owners 
was not intended to be established nor in fact conferred. Inasmuch as 
the actual agreement as to the title would be one between the named 
depositors themselves, the bank would not be a party to that agreement 
as to the ownership of the fund ; and such an agreement might doubt- 
less be proved even by parol evidence in a controversy between the 
parties to fix their relative rights to the fund.’’ 


The statute referred to covers deposits ‘‘ made by any person in the 


names of such depositor avd another person.’’ The deposit in dispute 
in this case was in the names of © Mrs. Kate Connelly or Mrs. Kate 
Fitzgerald.’’ This fact, it was held, did not change the effect of the 
deposit as being one in the names of two persons. The deposit was 
within the classification of the statute, notwithstanding that the word 


or’’ had been used in connecting the names of the two parties, in- 


stead of the word “‘ and.’’ 
————————— 
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Trust Deposits. I another recent New York decision, Hessen v. 
McKinley, 140 N. Y. Supp. 724, a trust deposit was 
called into question. The decision may be found on page 423 of this 
number. The question presented was whether or not a person, by plac- 
ing money in a savings bank in his name © in trust for’’ his niece, had 
under the circumstances presented, created an irrevocable trust. 

The rule, which regulates the rights of the parties in cases of this 
kind, was laid down by the New York Court of Appeals in Matter of 
Totten, 179 N. Y. 112, and is as follows: © A deposit by one person 
of his own money in his own name as trustee for another, standing 
alone, does not establish an irrevocable trust during the lifetime of the 
depositor. Itisatentative trust merely, revocable at will, until the de- 
positor dies or completes the gift in his lifetime by some unequivocal 
act or declaration, such as delivery of the passbook or notice to the 
beneficiary. In case the depositor dies before the beneficiary, without 
revocation or some decisive act or declaration of disaffirmance, the pre- 
sumption arises that an absolute trust was created as to the balance on 
hand at the death of the depositor.’’ 

It appeared that the deposit was made at a time when the niece was 
sixteen years of age. Thereafter the depositor exhibited the passbook 
to the niece several times and acknowledyed to her and to several other 
persons that the account was intended for the niece and would be hers 
upon her becoming of age. But before the niece became of age the de- 
positor drew out the money. 

It was held that the declarations made by the depositor were not 
sufficient to create an irrevocable trust under the rule of the Totten 
case quoted above and that the niece was not entitled to recover the 


money. 


Depositor’s Duty to !t has always been the law that, where a bank 
Examine Vouchers. pays out money on a check bearing a forged 

signature, it pays out its own money and can- 
not charge the amount against the account of the depositor whose signa- 
ture was forged. The bank is bound to knowits depositor’s signature. 
It is authorized to pay the money of the depositor only upon his order, 


and, if it pays on a check, purporting to be signed by the depositor, but 


in reality a forgery, the payment is unauthorized and the rights of the 
depositor are not affected thereby. 

There are circumstances, however, under which the bank may throw 
the loss back upon the depositor. The bank may escape liability where 
the depositor has been guilty of conduct such as to estop him from deny- 
ing the genuineness of the signature. 

Such a case was recently before the New York Court of Appeals. 
The case referred to is Morgan v. the United States Mortgage & Trust 
Company, decided on April 22nd, 1913. The opinion of the court is 
given in full in this number, beginning on page 409. 





EDITORIAL 367 


The plaintiffs were the trustees of an estate and brought the action 
to recover a large amount paid by the defendant bank on a series of 
forged checks, drawn in the name of the trustees and charged to their 
account. The bank concededthe fact that the checks were forgeries, but 
defended on the ground that the trustees had been guilty of negligence 
in not examining their pass book and vouchers. Checks onthe account 
were signed by a rubber stamp imprinting the words “* Estate of David 
P. Morgan,’’ and authenticated by the actual signature of either 
trustee. In the employ of the trustees was a confidential clerk, who 
was their immediate agent in dealing with the bank. His duties in- 
cluded filling out checks, making deposits, and obtaining from the bank 
the pass book, vouchers and check list, whenever the book was balanced. 
Between May 18, 1904, and May 20, 1905, he forged twenty-eight checks 
aggregating a large amount and employing in his forgeries the simulat- 
ed signature of one of the trustees. Five times during the period men- 
tioned the pass book was balanced and on each occasion the checks paid 
by the bank since the last balancing, together with the check list and 
pass book were delivered by the bank to the confidential clerk. The 
clerk withdrew from the bundle of vouchers and destroyed those which 
he had forged. He also destroyed the check list and then delivered the 
pass book and the genuine vouchers to one of the trustees, who was the 
more active in the management of the estate and who understood that 
the rules of the bank required that the pass book should be balanced 
every month or two, and that, after balancing, the pass book was re- 
turned with a check list and the paid vouchers. 

The trustee never on any occasion asked for the check list and never 
examined the balances shown by the pass book. He contented himself 
during the period in question with comparing the genuine vouchers, 
permitted to reach his hands by the dishonest clerk, with the check 
book and with other books of the estate, which, of course did not lead 
to the discovery of the fraud which had been going on. As to four of 
the checks, which the bank had paid previous to the time when the pass 
book was balanced, liability was conceded. But, as to the rest of the 
checks, the bank claimed to be free from liability. And the court ac- 
quiesced in this contention. The trustees admitted that they owed the 


duty of making some examination and verification of their account with 
the bank, but they insisted that they discharged this duty by comparing 
the check book with the genuine vouchers, which the clerk delivered 


tothem. ‘‘ The record before us,’’ said the court, “discloses how in- 
complete and ineffective this examination was even as against the 
primitive methods which Hennessey (the confidential clerk) employ- 
ed to prevent detection of his wrongdoing by suppression and destruc- 
tion of the forged vouchers and check list. x x It seems to me that 
when the appellants (the trustees) relied for verification merely cn a 
comparison of vouchers without any effort to verify these by comparison 
with the check list or pass book they did not exercise reasonable meth- 
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ods. On the other hand, it seems to me that when having obtained from 
the bank a list of vouchers and balanced pass book, which were intend- 
ed to give and would have given them a correct basis for comparison 
and verification, they disregarded these,they were guilty of such obvious 
oblivion of their duties that no extended argument can make plainer 
their negligence than does the mere recital of the facts.’’ 

The decision is harmonious with earlier decisions in New York and 
other states. Oneofthe leading New York decisions is Critten v. Chemi- 
cal National Bank, 171 N. Y. 219, 19 B. L. J. 483, where it was said: 
‘‘ The skill of the criminal has kept pace with the advance in honest 
arts and a forgery may be made so skillfully as to deceive not only the 
bank but the drawer of the check as to the genuineness of his own sig- 
nature. But when a depositor has in his possession a record of the 
checks he has given, with dates, payees and amounts, a comparison of 
the returned checks with that record will necessarily expose forgeries or 
alterations. * * * Considering that the only certain test of the genu- 
ineness of the paid check may be the record made by the depositor of 
the checks he has issued, it is not too much, in justice and fairness to 
the bank, to require of him, when he has such a record, to exercise 
reasonable care to verify the vouchers by that record.’’ 


aS 


Inheritance Tax On It has been recently held that, where a bank 

Joint Deposits. deposit stands in the joint names of a husband 

and wife, and one of the parties dies, so much 

of the deposit as belonged to the decedent is subject to the inheritance 

tax provided for in the statutes of New York. See In re Durfee’s 
Estate, 140 N. Y. Supp. 594, on page 419 of this number. 

The provision under which such transfers are taxable is section 1 of 
chapter 732 of the Laws of 1911, which reads as follows: ‘When the 
transfer is of intangible property, or of tangible property within the 
state made by a resident, or of tangible property within the state made 
by a non-resident by deed, grant, bargain, sale or gift, made in con- 
templation of the death of the grantor, vendor or donor or intended to 
take effect in possession or enjoyment at or after such death.’’ 

There were three different deposits involved in the proceeding. 
The first was a deposit in the Mechanics’ Savings Bank of Rochester, 
N. Y., running as follows: ‘‘ Mechanics’ Savings Bank to Burton S. 
Durfee, Dr.,’’ which was subsequently changed by the addition of 
the words, “ Elizabeth J. Durfee may draw.’’ The second was an ac- 
count in the National Bank of Commerce of Rochester, entitled, “* B. 
S. & E. J. Durfee ; either or survivor may draw.’’ The third deposit 
was in the Rochester Savings Bank, and was headed, “ Elizabeth 
J. Durfee and Burton S. Durfee.’’ It appeared from the testimony 
taken before the tax appraiser that one-half of the second and third 
mentioned deposits belonged to the husband, and one-half to the wife. 
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The appraiser appraised, for the purposes of the transfer tax, one-half 
of each of these deposits. 

Upon appeal the appraisal was held to be correct in these words : 
“It seems to me that so much of these deposits as was the property of 
the decedent became transferable at his death as a gift to his wife in- 
tended to take effect in possession or enjoyment at or after his death. 
If I am right in that conclusion, then the share to which the decedent 
was entitled of these moneys at his death was taxable.’’ 

Referring to the form of the deposits the court said: 

‘Whatever this transaction may be called, whether it was an un- 
completed gift in the nature of a trust, or a joint tenancy, the fact still 
stands out that it was the evident intent and purpose of both the hus- 
band and his wife, and it appears by the testimony, that the accounts 
in these savings banks should be for the common use of both—he put 
his money in the accounts, and she put in hers. Either party could 
have destroyed the condition at any time by drawing out the whole 
fund or any part of it. It is also evident that it was the intention of 
this husband and wife that, upon the death of one, the survivor with- 
out legal formalities should come into immediate, absolute and sole 
possession of what remained. During their joint lives, neither one had 
sole and absolute possession of these funds; they had the right to 
reduce to possession, and that only. The possession was joint. The 
right to reduce was several. It was revocable. It became irrevocable 
at the death of one, and the right to reduce to possession in the life 
time of both resolved into the absolute and sole possession of the bal- 
ance remaining at the death of one.’’ 


— 


Presentment of Check In Turner v. Kimble, 130 Pac. Rep. 563, 
For Payment. recently decided by the Supreme Court of 
Oklahoma, and published on page 428 of 

this number, there was raised the question of whether a check had 


been presented in proper time to charge the drawer with liability. 
The plaintiff received the check between 11 and 12 o’clock on the 
morning of November 6, 1907, ° during the memorable period of 


‘Banking Holidays.’’’ It was not presented until the following 
morning and payment was then refused because the drawee bank had 
closed its doors. 

The transaction having occurred prior to the adoption of the Nego- 
tiable Instruments Law in Oklahoma, the question of the drawer’s lia- 
bility was determined under the law as it existed before the Negotiable 
Instruments Law went into effect. 

It was held that the check was presented within sufficient time and 


that the drawer was liable. 





THE NEGOTIABLE INSTRUMENTS LAW. 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO 
THE LAW OF NEGOTIABLE INSTRUMENTS 


CITING RECENT AND IMPORTANT DECISIONS. 
By JOHN EDSON BRADY, OF THE NEW YORK BAR. 


(These articles were commenced in the July, 1909. issue.) 


VIII. NOTICE OF DISHONOR (Continued). 
When Notice May Be Given (Continued). 


Notice may be given as soon as the instrument is dishonored. As 
to notes payable at a bank, it has been intimated that, if the 
instrument is presented during the day and payment refused, 
the holder should wait until the close of banking hours before 
giving notice. 


5. Time of Giving Notice Where Parties Reside in the Same Place. 
Where notice is given at a place of business, it must be given be- 
fore the close of business hours on the day following dishonor, 
and where it is given at aresidence, before the usual hours of 
rest on that day. If the notice is mailed, it must be sent in 
time to reach the addressee in usual course on the day follow- 
ing dishonor. 


. Time of Giving Notice Where Parties Reside in Different Places. 
If sent by mail, the notice must be posted in time to go by 
mail the day after dishonor, or if there be no mail at a con- 
venient hour on that day, by the next mail thereafter; if given 
otherwise, then it must be given within the time that notice 

would have been received if sent by mail as prescribed. 


$ 24. When Notice May be Given (Continued). As has already 


been stated the Negotiable Instruments Law prescribes the time with- 


in which notice of dishonor must be given in order tocharge a drawer 
or indorser with liability. The cases now under consideration are 
those which involve the question of how soon after dishonor notice 
may be sent out and not be open to the objection that it is premature. 
In Etheridge v. Ladd, 44 Barb. (N. Y.) 69, decided in 1865, the 
New York Supreme Court held that, where a note was made payable 
at a store, and a demand was made there between eight and nine 
o’clock in the morning, the holder was at liberty at once to treat the 
note as dishonored and immediately give notice of dishonor to the 
indorser, without waiting until the close of business hours of that day. 
Judge Bockes, in the opinion, refers to the general rule that if pay- 
ment be refused during the last day, the holder may give notice of its 
dishonor; yet if payment be subsequently made on that day, such no- 
tice becomes of no avail. True, the maker has the whole of the last 
day of grace within which to pay. But, after due demand and re- 





THE NEGOTIABLE INSTRUMENTS LAW 371 


fusal, followed by notice of dishonor, the maker, if he wishes to make 
payment, must seek the holder for that purpose.’ 

In another case the instrument was presented at the home of the 
maker on the last day of grace and, payment being refused, notice of 
dishonor was served on the indorser the same day, between three and 
six o’clock in the afternoon. It was held that the notice was valid. 
Coleman vy. Carpenter, 9 Pa. 178. 

In Merchants’ Bank v. Elderkin, 25 N. Y. 178, decided in 1862, 
the defendant was an indorser of a promissory note, payable at the 
Troy City Bank. The plaintiff bank, the holder of the note, sent it to 
its correspondent, which, on the last day of grace, sent the note to the 
Troy City Bank. The bank’s closing hour was two o’clock and at fif- 
teen minutes before two, there being no funds on deposit to meet the 
note, it was returned to the correspondent bank, which protested it and 
sent notice of dishonor to the indorser. No funds were on deposit to 
pay the note when the bank closed at two o’clock. No formal demand 
of payment was made. The indorser was held liable. The case does 
not state whether the note was actually protested before two o’clock, 
but the language used warrants that inference. It would seem from 
the opinion that the lack of formal demand was the main point under 
consideration; but the case must be considered as authority for the 
proposition that, where no funds are placed in the bank at which the 
note is payable, before the close of banking hours, a presentment on 
the day of maturity, and notice of dishonor, before the close of bank- 
ing hours, is sufficient to charge the indorser. The learned judge, 
writing the opinion, was careful to state, however, as follows: © And 
whatever question might arise, had the drawer, just before two o’clock, 
placed at the Troy City Bank funds to meet the note, we have no such 


* 


question before us. When a case comes before us, where there has 


been a note protested, during business hours, in such a way that the 


indorsers might be prejudiced, or that the settled rules of law were 
clearly infringed, it will be time enough to denya plain right on a 
technicality. This is not that case. At two o’clock there were no 
funds to meet the note; and nobody has been injured by the protest.’’ 

In German-American Bank v. Milliman, 31 Misc. Rep. (N. Y.) 87, 
65 N. Y. Supp. 242, it is stated that this section of the Negotiable In- 
struments Law, under which notice may be given immediately upon dis- 
honor, does not apply to promissory notes payable ata bank. The in- 
timation is that, where a note is payable at a bank, it should be left 
there until the close of banking hours, and that it should be protested 
and notices sent out at that time, and not before. 


$ 25. Time of Giving Notice where the Parties Reside in the Same 
Place. Originally notice could be given by mail only where the party 
to give notice and the party to receive notice resided in different places, 
and a notice by mail was insufficient where the parties resided in the 





372 THE BANKING LAW JOURNAL 


same place. But this rule was relaxed so as to allow the use of the 
mails wherever a regular post was established. Shaylor v. Mix, 4 Allen 
(Mass) 351. And now, as has already been stated, notice may in all 
cases, irrespective of the residences of the parties, be given through the 
mails, as provided in section 167 of the Negotiable Instruments Law. 

The result is that where the parties reside in the same place notice 
may be given personally at the residence or place of business of the 
party to be notified, or it may be sent to him by mail. 

Section 174 of the Negotiable Instruments Law provides the times 
within which notices given in the various manners described must be 
given. If the notice is given at the place of business of the person to be 
charged, this section provides that it must be given before the close of 
business hours on the day following dishonor. And, if the notice is 
given at the residence of the party, it must be given before the usual 
hours of rest on that day. In an early Wisconsin decision it was said: 
‘ Service at place of business must be during business hours, but ser- 
vice at the residence is not so regulated. It will be sufficient if made 
during any of the hours when members of the household are attending 
to their ordinary affairs.’’ Adams v. Wright, 14 Wisconsin 408. 

Where the notice is given by mail, this section of the statute pre- 
scribes that it must be deposited in the post office in time to reach the 
drawer or indorser in the usual course on the day following. Referring 
to this provision, it was said in the case of Wilson v. Peck, 66 Misc. 
Rep. (N. Y.) 179, 121 N. Y. Supp. 344: © This should certainly allow 
until five o’clock in the winter season.’’ Inthis case it was held that 
a notice placed in a mail chute under the control of the post office 
department in New York city, on the day of protest, and post-marked 
the following day at noon, will be presumed to have been delivered to 
the addressee in New York before the close of business hours on the 
last day mentioned. 

In the case of Siegel v. Dubinsky, 56 Misc. Rep. (N. Y.) 681, 107 
N. Y. Supp. 678, the court said: ‘To show due diligence in mailing 
a notice of protest, it must be shown that, if service is made by mail, 
it was deposited in the post office in time to reach the indorser, in 
the usual course, on the day following, where the parties reside in the 
same city.’’ 

In Phelps v. Stocking, 21 Neb. 443, it was held that where the in- 
dorser receives notice of dishonor by mail, on the day following the 
day of dishonor, the notice is sufficient. And in the case of Lockwood 
v. Crawford, 18 Conn. 361, where the parties were all residents of the 
City of New York, it was stated that the rule was ‘‘ that notice should 
be given of the non-payment on or before the next day after the dis- 
honor of the note.’ 

In Marks v. Boone, 24 Fla. 177, it was stated in the opinion: 
‘’ Where the holder of the note and the party entitled to notice reside 
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in the same place, the holder has until the expiration of the day follow- 
ing that of its dishonor to give the notice.’’ 

In Solomon v. Cohen, 94 N. Y. Supp. 503, an action by the holder 
of a note against an indorser, the only evidence that notice of dis- 
honor was given to the defendant was the statement of the plaintiff 
that he had notified the defendant that the note had not been paid 
““two or three days after it was due.’’ This the court held was too 
late. 

$ 26. Time of Giving Notice Where Parties Reside in Different Places. 
Prior to the adoption of the Negotiable Instruments Law there was a 
lack of harmony among the decisions upon the question of when a no- 
tice of dishonor by mail should be sent, in order to charge a drawer or 
indorser, where the party sending and the one receiving the notice 
resided in different places. 

The following statement is taken from the opinion of a New York 
Case, decided in 1882, Smith v. Poillon, 87 N. Y. 590: “‘ From a care- 
tul examination of all these authorities and many others it is clear that 
the law is not precisely settled. It appears that at first it was supposed 
to be necessary that notice of dishonor should be given by the next 
post after dishonor, on the same day, if there was one. That rule was 
found inconveniently stringent, and then it was held that when the 
parties lived in different places, between which there was a mail, the 
notice could be posted on the next day after the dishonor or notice of 
dishonor. Some of the authorities hold that the party required to give 
the notice may have the whole of the next day. Some of them hold 
that when there are several mails on the next day, it is sufficient to 
send the notice by any post of that day. Other authorities lay down 
the rule, in general terms, that the notice must be posted by the first 
practical and convenient mail of the next day; and that rule seems to 
be supported by the most authority in this state. What is a practical 


and convenient mail depends upon circumstances. It may be con- 


trolled by the usages of business and the customs of the people at the 
place of mailing, and the condition, situation and business engage- 
ments of the person required to give the notice. The rule should have 
a reasonable application in every case, and whether sufficient diligence 
has been used to mail the notice, the facts being undisputed, is a 
question of law.’’ 

In a New Jersey decision, McIntosh v. Gibbs, 80 Atl. Rep. 554, it 
was said: © The established rule in this state prior to the act of 1902 
(Negotiable Instruments Law) was that notice of dishonor, when sent 
by mail, might be placed in the post office on the day after dishonor, 
allowing a sufficient time after the commencement of business hours 
on that day for the preparation of the notice.’’ 

The rule laid down in Sanderson’s Administrators v. Sanderson, 20 
Fla. 292, is that where the indorser of a promissory note resides in a 
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different place from the point at which it is payable, notice of the de- 
fault of the maker must be deposited in the post office in time to be sent 
by the mail of the day succeeding the day of the dishonor of the note, 
provided the mail of that day be not closed at an unusually early hour, 
or before early and convenient business hours, in which case it must be 
sent by the next mail thereafter. And where the notice is not mailed 
until the second day after the dishonor of the note, and no circumstances 
which would extend the time are shown, it is not sufficient to bind the 
indorser. 

In Crosby v. Patton, 76 Minn. 40, 78 N. W. Rep. 874, it was held 
that, where the parties reside in different places, a notice must be mail- 
ed not later than the next day, and in Lenox v. Roberts, 2 Wheat. (U. 
S:) 373, the determination was that, in such a case, the notice should 
be deposited in the post office in time to go out on the day after dishonor. 

The matter is now regulated by section 175 of the Negotiable In- 
struments Law. If the notice is sent by mail, it must be deposited in 
the post office in time to go by mail onthe day following dishonor. 
But, if there is no mail at a convenient hour on that day, then the no- 
tice will be good if it goes by the next mail thereafter. 

This section was applied in the case of First National Bank vy. Miller, 
Wis., 120 N. W. Rep. 820. The note was dishonored on Saturday. 
There was apparently no mail sent out on Sunday, but all mail deposit- 
ed in the post office before 9.25 A. M. on any week day was customarily 
sent out with that day’s mail. The holder of the note, which was a 
bank, mailed its notice to the indorser, whom it wished to hold, on the 
Monday evening following the dishonor. By an error in the bank the 
postage was not prepaid and the letter was returned to the bank. Five 
days thereafter the notice was again mailed with postage properly pre- 
paid. It was held that this notice was insufficient to bind the indorser. 

Section 175 also makes provision for notices sent otherwise than 
through the post office, where the parties reside in different places. In 
these cases the notice must be given within the time that notice would 
have been received in due course of mail, had it been deposited in the 


post office within the time specified where the notice is sent by mail. 
Bank of Columbia v. Lawrence, 1 Peters 578; Jarvis v. St. Croix Mfg. 
Co., 23 Me. 287. 

Where a negotiable instrument is drawn or made in one state, and 


is payable in another state, the time within which a notice of dishonor 
must be mailed is determined by the law of the state in which the bill 
is payable. Brown v. Jones, 125 Ind. 375, 25 N. E. Rep. 452. 





MR. J. G. CANNON’S SECOND PAPER. 


The second paper of President Cannon of the Fourth National Bank 
of New York, dealing with his plan for a simple method of reforming 
the banking and currency system, has appeared. Briefly stated, it 
contemplates the incorporation ot Clearing Houses under a Federal 
law, and the organization of these into quasi-banking associations in 
the several districts of the country, for the purpose of performing 
three imperatively necessary functions, which he specifies as follows : 

There are three functions, at least, which must be performed by 
some one body or bodies, before we can effectively eliminate the pos- 
sibility of panics in this country. These are the massing, under an 
unselfish control, of the banking reserves of the country, the granting 
of adequately regulated power to issue notes, and the option of redis- 
counting good commercial paper held by the individual banks. 

The present United States Sub-Treasuries are to be made the cen- 
ters of the crganizations of these district systems; but as there is no 
Sub-Treasury between Baltimore and New Orleans, he would provide 
another one for that section; and since there is only one such office 
west of the Mississippi River (San Francisco) he would provide two 
more for that great section, and possibly even more than that. But at 
least there would be twelve such centers and oryanizations. 

He would have the Government represented in the management 
of these district banks, and he would have a central Governing Board 
at Washington, consisting of the Secretary of the Treasury, Treasurer 
of the United States and Comptroller of the Currency. 

The organization in effect provides a central national banking sys- 
tem by a simple transformation of existing instrumentalities. It is 
more than a reorganization of the national banking system, because 
through the Clearing Houses, all the State banks may also come into 
the system and they would undoubtedly do so. 

There are 230 Clearing House Associations ; and banks members 
of these would of course be eligible to membership of the system ; 
banks, not regular members of associations, or located outside of cities, 
etc., should be admitted as associate members of the associations near- 
est them and thus be on an equal footing as to facilities. 

We would then have a District Reserve Bank in every Sub-Treas- 
ury city, provided with capital by the Clearing House Associations in 
the several districts, and holding, in gold, a substantial part of the re- 


serves of the banks in the districts. These would rediscount strictly 


commercial paper guaranteed by the Clearing Houses, thus furnishing 
banks with currency. At the Sub Treasuries the Government would 
at all times have on hand a supply of a new class of currency to be 
issued on the deposit by the District Bank of rediscounted commercial 
paper guaranteed by the Clearing Houses. But the District Banks 
would only resort to the Sub-Treasuries when they have reached their 
limit in rediscounting. 

Provision should also be made by law for the substantial cutting 
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down of the volume of national bank notes, including a method to 


make the 2 per cent. bonds available for investment by raising the 


~ 


rate to 3 per cent. and the repeal on the present limit of retirement of 
notes, (which is $9,000,000 monthly). Mr. Cannon feels satisfied that 
in this manner excess of the bond-secured notes would be reduced to 
an amount which would be normal, leaving the new class of currency 
to;provide for the country’s additional needs. 

The prevention of inflation is not overlooked, Mr. Cannon says: 

In order to properly control the issue of a currency such as I have 
mentioned, adequate provision should be made for its redemption, and 
for that purpose all notes issued through each District Association should 
be marked with the name of such Association, and it should be incum- 
bent upon every other Association to forward all notes received by 
them to the different District Associations through which they were 
issued, say once a week, or oftener, for redemption, and I would favor 
any provision that would serve to place such notes on as nearly the same 
basis as checks, as possible, with respect to their quick redemption. 

It should be incumbent upon all District Associations to maintain 
an adequate gold reserve at all times upon issues of notes outstanding 
through them. 

I think it is important that jurisdiction over the issue of these notes 
should be given to the Secretary of the Treasury, so that if any limit 
is placed upon the maximum amount to be issued, there can be an 
equitable distribution to each section, based, possibly, on the relaticn- 
ship which the capital and surplus of the affiliated banks of each Dis- 
trict Association bears to the whole, or on some other plan. 

The Central Governing Board would be given power to regulate the 
rates of rediscounting through the Sub-Treasuries and District Bank- 
ing Associations, by means of which the volume of currency issues 
would also be regulated and a powerful influence exercised cver the 
movement of gold internationally. 

Finally Mr. Cannon points out how greatly inland exchanges would 
be facilitated by ready transfers of currency via Sub-Treasuries ; and 
how the great question of country-check clearing could be solved by the 
eventual development of the system. It is clear that such a monetary 
organization would offer the greatest measure of facilities for the 
cheapening of the cost and shortening the waste of time on our do- 
mestic business. 

Mr. Cannon closes thus : 

The machinery of our Clearing Houses could be easily adapted to 
doing business with the District Associations, so that it would be the 
natural thing for the bank members of each association to apply through 
their Clearing House to the District Association for rediscounts and 
currency privileges at all times, according to their needs, and rules and 
regulations could be promulgated to effectively reach that end. 

This plan would give the country an absolutely safe asset currency, 
flexible in volume so asto be adapted to the needs, and under proper 
supervision and guarantee. We cannot to afford to put anything less 
into the hands of our people. 





WHAT IS MONEY? 


By A. MitcHet. INNEs. 
— 

The fundamental theories on which the modern science of political 
economy is based are these: 

That under primitive conditions men lived and live by barter; 

That as life becomes more complex barter no longer suffices as a 
method of exchanging commodities, and by common consent one 
particular commodity is fixed on which is generally acceptable, and which 
therefore, everyone will take in exchange for the things he produces or 
the services he renders and which each in turn can equally pass on to 
others in exchange for whatever he may want; 

That this commodity thus becomes a ‘“‘ medium of exchange and 
measure of value.” 

That a sale is the exchange of a commodity for this intermediate 
commodity which is called ‘‘ money;”’ 

That many different commodities have at various times and places 
served as this medium of exchange,—cattle, iron, salt, shells, dried cod, 
tobacco, sugar, nails, etc. ; 

That gradually the metals, gold, silver, copper, and more especially 
the first two, came to be regarded as being by their inherent qualities 
more suitable for this purpose than any other commodities and these 
metals early became by common consent the only medium of exchange; 

That a certain fixed weight of one of these metals of a known fineness 
became a standard of value, and to guarantee this weight and quality it 
became incumbent on governments to issue pieces of metal stamped with 
their peculiar sign, the forging of which was punishable with severe 
penalties; 

That Emperors, Kings, Princes and their advisers, vied with each 
other in the middle ages in swindling the people by debasing their coins, 
so that those who thought that they were obtaining a certain weight 
of gold or silver for their produce were; in reality, getting less, and 


that this situation produced serious evils among which were a de- 


preciation of the value of money and a consequent rise of prices in 
proportion as the coinage became more and more debased in quality or 
light in weight; 

That to economize the use of the metals and to prevent their constant 
transport a machinery called “ credit ’? has grown up in modern days, 
by means of which, instead of handing over a certain weight of metal 
at each transaction, a promise to do so is given, which under favorable 
circumstances has the same value as the metal itself. Credit is called a 
substitute for gold. 

So universal is the belief in these theories among economists that they 
have grown to be considered almost as axioms which hardly require 
proof, and nothing is more noticeable in economic works than the scant 
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historical evidence on which they rest, and the absence of critical exam- 
ination of their worth. 

Broadly speaking these doctrines may be said to rest on the word of 
Adam Smith, backed up by a few passages from Homer and Aristotle and 
the writings of travelers in primitive lands. But modern research in the 
domain of commercial history and numismatics, and especially recent 
discoveries in Babylonia, have brought to light a mass of evidence which 
was not available to the earlier economists, and in the light of which it 
may be positively stated that none of these theories rest on a solid basis 
of historical proof—that in fact they are false. 

To start, with Adam Smith’s error as to the two most generally quoted 
instances of the use of commodities as money in modern times, namely 
that of nails in a Scotch village and that of dried cod in Newfoundland, 
have already been exposed, the one in Playfair’s edition of the Wealth 
of Nations as long ago as 1805 and the other in an Essay on Currency 
and Banking by Thomas Smith, published in Philadelphia, in 1832; and 
it is curious how, in the face of the evidently correct explanation given 
by those authors, Adam Smith’s mistake has been perpetuated. 

In the Scotch village the dealers sold materials and food to the nail 
makers, and bought from them the finished nails the value of which was 
charged off against the debt. 

The use of money was as well known to the fishers who frequented 
the coasts and banks of Newfoundland as it is to us, but no metal cur- 
rency was used simply because it was not wanted. In the early days of 
the Newfoundland fishing industry, there was no permanent European 
population; the fishers went there for the fishing season only, and those 
who were not fishers were traders who bought the dried fish and sold to 
the fishers their daily supplies. The latter sold their catch to the traders 
at the market price in pounds, shillings and pence, and obtained in return 
a credit on their books, with which they paid for their supplies. Balances 
due by the traders were paid for by drafts on England or France. A 


moment's reflection shows that a staple commodity could not be used as 


money, because ex hypothesi, the medium of exchange is equally receivable 
by all members of the community. Thus if the fishers paid for their 
supplies in cod, the traders would equally have to pay for their cod in 
cod, an obvious absurdity. 

In both these instances in which Adam Smith believes that he has dis- 
covered a tangible currency, he has, in fact, merely found—credit. 

Then again as regards the various colonial laws, making corn, tobacco, 
etc., receivable in payment of debt and taxes, these commodities were 
never a medium of exchange in the economic sense of a commodity, in 
terms of which the value.of all other things is measured. They were to 
be taken at their market price in money. Nor is there, as far as I know, 
any warrant for the assumption usually made that the commodities 
thus made receivable were a general medium of exchange in any sense 
of the words. The laws merely put into the hands of debtors a method 
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of liberating themselves in case of necessity, in the absence of other more 
usual means. But it is not to be supposed that such a necessity was of 
frequent occurrence, except, perhaps in country districts far from a town 
and without easy means of communication. 

The misunderstanding that has arisen on this subject is due to the 
difficulty of realizing that the use of money does not necessarily imply the 
physical presence of a metallic currency, nor even the existence of a 
metallic standard of value. We are so accustomed to a system in which 
the dollar or the sovereign of a definite weight of gold corresponds to a 


dollar or a pound of money that we cannot easily believe that there could 


exist a pound without a sovereign or a dollar without a gold or silver 


dollar of a definite known weight. But throughout the whole range of 
history, not only is there no evidence of the existence of a metallic stand- 
ard of value to which the commercial monetary denomination, the ‘money 
of account ”"’ as it is usually called, corresponds, but there is overwhelming 
evidence that there never was, a monetary unit which depended on the 
value of a coin or on a weight of metal; that there never was, 
until quite modern days, any fixed relationship between the mon- 
etary unit and any metal; that, in fact, there never was such 
a thing as a metallic standard of value. It is impossible within 
the compass of an article like this to present the voluminous evidence 
on which this statement is based; all that can be done is to offer a sum- 
mary of the writer’s conclusions drawn from a study extending over 
several years, referring the reader who wishes to pursue the subject 
further to the detailed work which the writer hopes before long to 
publish 

The earliest known coins of the western world are those of ancient 
Greece, the oldest of which, belonging to the settlements on the coast of 
Asia Minor, date from the sixth or seventh centuries B. C. Some are 
of gold, some of silver, others are of bronze, while the oldest of all are of 
an alloy of the gold and silver, known as electrum. So numerous are the 
variations in size and weight of these coins that hardly any two are alike, 
and none bear any indication of value. Many learned writers, Barclay 
Head, Lenormant, Vazquez Queipo, Babelon, have essayed to classify 
these coins so as to discover the standard of value of the different Greek 
States; but the system adopted by each is different; the weights given by 
them are merely the mean weight calculated from a number of coins, the 
weights of which more or less approximate to that mean; and there are 
many coins which cannot be made to fit into any of the systems, while the 
weights of the supposed fractional coins do not correspond to those of the 
units in the system to which they are held to belong. As to the electrum 
coins, which are the oldest coins known to us, their composition varies 
in the most extraordinary way. While some contain more than 60 per 
cent of gold, others known to be of the same origin contain more than 60 
per cent of silver, and between these extremes, there is every degree of 
alloy, so that they could not possibly have a fixed intrinsic value. All 
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writers are agreed that the bronze coins of ancient Greece are tokens, 
the value of which does not depend on their weight. 

All that is definitely known is that, while the various Greek States 
used the same money denominations, stater, drachma, etc., the value of 
these units differed greatly in different States, and their relative value 
was not constant,—in modern parlance the exchange between the different 
States varied at different periods. There is, in fact, no historical evidence 
in ancient Greece on which a theory of a metallic standard can be based. 

The ancient coins of Rome, unlike these of Greece, had their distinc- 
tive marks of value, and the most striking thing about them is the extreme 
irregularity of their weight. The oldest coins are the As and its frac- 
tions,and there has always been a tradition that the As, which was divided 
into 12 ounces, was originally a pound-weight of copper. But the Roman 
pound weighed about 3273 grammes and Mommsen, the great historian 
of the Roman mint, pointed out that not only did none of the extant coins 
(and there were very many) approach this weight, but that they were 
besides heavily alloyed with lead; so that even the heaviest of them, 
which were also the earliest, did not contain more than two-thirds of a 
pound of copper, while the fractional coins were based on an As still 
lighter. As early as the third century B.C. the As had fallen to not more 
than four ounces and by the end of the second century B.C. it weighed 
no more than half an ounce or less. 

Within the last few years a new theory has been developed by Dr. 
Haeberlin, according to whom the original weight of the As was based 
not on the Roman pound but on what he calls the ‘‘Oscan”’ pound, 
weighing only about 273 grammes; and he seeks to prove the theory by 
taking the average of a large number of coins of the different denomina- 
tions. He certainly arrives at a mean weight pretty closely approxima- 
ting his supposed standard, but let us look at the coins from which he 
obtains his averages. The Asses which ought to weigh a pound, vary in 
fact from 208 grammes to 312 grammes with every shade of weight be- 
tween these two extremes. The Half-Asses, which ought to weigh 136.5 
grammes weigh from 94 grammes to 173 grammes; the Thirds- 


of-an-As, which ought to weigh 91 grammes, weigh from 66 grammes 
to 113 grammes, and the Sixth-of-an-As, weigh from 32 grammes 


to 62 grammes, and so on for the rest. This, however, is not the only 
difficulty in accepting Haeberlin’s theory, which is inherently too im- 
probable and rests on too scant historical evidence to be credible. An 
average standard based on coins showing such wide variations is in- 
conceivable; though coins may and do circulate at a nominal 
rate greater than their intrinsic value as bullion they cannot cir- 
culate at a rate below their intrinsic value. They would, in this 
case, as later history abundantly proves, be at once melted and 
used as bullion. And what would be the use of a standard coin-weight 
which showed such extraordinary variations? What would be the use of 
a vard-measure which might be sometimes two foot six and sometimes 
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three foot six, at the whim of the maker; or of a pint which might some- 
times be but two-thirds of a pint and sometimes a pint and a half? 

I have not space here to go into the ingenious hypothesis by which 
Haeberlin explains the subsequent reduction of the As, at first to one-half 
the Oscan pound and then gradually sinking as time went on; both of 
our historians are agreed that from about B.C. 268 the copper coins were 
mere tokens and that both heavy and light coins circulated indiscrimi- 
nately. 

Up to this time the As had been the fixed monetary unit, however 
much the coins may have varied; but from now on the situation is com- 
plicated by the introduction of several units or ‘‘ monies of account,” 
which are used at the same time,* the Sesterce or Numus, represented 
by a silver coin identical in value with the old As Aeris Gravis or Libral 
As, as it was sometimes called; a new As worth two-fifths of the old As, 
and the Denarius worth ten of the new Asses and therefore four Libral 
Asses, and represented, like the Sesterce, by a silver coin. 

The coining of the Sesterce was soon abandoned and it only reap- 
peared fitfully much later on as a token coin of bronze or brass. But as 
the official unit of account it continued till the reign of the Emperor 
Diocletian in the third century of our era, and we thus get the remarkable 
fact that for many hundreds of years the unit of account remained un- 
altered independently of the coinage which passed through many 
vicissitudes. 

As a general rule, though there were exceptions, the silver Denarii 
remained of good metal until the time of Nero who put about ten per 
cent of alloy in them. Under subsequent Emperors the amount of 
alloy constantly increased till the coins were either of copper with a small 
amount of silver, or were made of a copper core between two thin plates 
of silver, or were mere copper coins distinguishable from the other copper 
coins only by the devices stamped on them; but they continued to be 
called silver. 

Whether or not the silver Denarius was intrinsically worth its nominal 
value or not is a matter of speculation, but fifty years later, according 
to Mommeen, the legal value of the coin was one-third greater than its 
real value, and a gold coin was for the first time introduced rated at far 
above its intrinsic value. 

In spite of the degradation of the coin, however, the Denarius, as a 
money of account, maintained its primitive relation to the Sesterce, and 
it remained the unit long after the Sesterce had disappeared. 

Gold coins were but little used till the time of the Empire, and though, 
as a general rule, the quality of the metal remained good, the average 
weight, decreased as time went on, and the variations in their weight, 
even in the same reign, were quite as remarkable as in the others. 
For example in the reign of Aurelian the gold coins weighed from three- 


*The same phenomenon of more than one monetary unit at the same time is 


common in later ages. 
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and-a-half grammes to nine grammes, and in that of Gallienus from four- 
fifths of a gramme to about six-and-three-quarters grammes, without any 
difference greater than half a gramme between any one coin and that 
nearest it in weight. 

There can hardly be stronger evidence than we here get that the 
monetary standard was a thing entirely apart from the weight of the 
coins or the material of which they were composed. These varied con- 
stantly, while the money unit remained the same for centuries. 

An important thing to remember in reference to Roman money is 
that, while the debased coins were undoubtedly tokens, there is no 
question of their representing a certain weight of gold or silver. The 
public had no right to obtain gold or silver in exchange for the coins. 
They were all equally legal tender, and it was an offense to refuse them; 
and there is good historical evidence to show that though the govern- 
ment endeavored to fix an official value for gold, it was only obtainable 
at a premium. 

The coins of ancient Gaul and Britain are very various both in types 
and in composition, and as they were modelled on the coins in circulation 
in Greece, Sicily and Spain, it may be presumed that they were issued 
by foreign, probably Jewish, merchants, though some appear to have 
been issued by tribal chieftains. Anyhow, there was no metallic standard 
and though many of the coins are classed by collectors as gold or silver, 
owing to their being imitated from foreign gold or silver coins, the so- 
called gold coins more often than not, contain but a small proportion of 
gold, and the silver coins but little silver. Gold, silver, lead and tin all 
enter into their composition. None of them bear any mark of value, so 
that their classification is pure guess-work, and there can be no reason- 
able doubt but that they were tokens. 

Under the Frankish Kings, who reigned for three hundred years 
(A. D. 457-751), the use of coins was much developed, and they are of 
great variety both as to type and alloy. The monetary unit was the Sol 
or Sou, and it is generally held that the coins represented either the Sou 
or the Triens, the third part of a Sou, though, for the purposes of accounts 
the Sou was divided into twelve Denarii. They are of all shades of alloy 
of gold with silver, from almost pure gold to almost pure silver, while 
some of the silver coins bear traces of gilding. They were issued by the 
kings themselves or various of their administrators, by ecclesiastical 
institutions, by the administrators of towns, castles, camps, or by 
merchants, bankers, jewellers, etc. There was, in fact, during the whole 
of this period, complete liberty of issuing coins without any form of official 
supervision. Throughout this time there was not a single law on the cur- 


rency, and yet we do not hear of any confusion arising out of this liberty. 


There can be no doubt that all the coins were tokens and that the 
weight or composition was not regarded as a matter of importance. 
What was important was the name or distinguishing mark of the issuer, 
which is never absent. 
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I have made this rapid survey of early coinages to show that from 
the beginning of the rise of the art of coining metal, there is no evidence 
of a metallic standard of value, but later history, especially that of 
France up to the Revolution, demonstrates with such singular clearness 
the fact that no such standard ever existed, that it may be said without 
exaggeration that no scientific theory has ever been put forward which 
was more completely lacking in foundation. If, in this article, I con- 
fine myself almost exclusively to French history, it is not that other 
histories contain anything which could disprove my contention,— 
indeed all that is known to me of English, German, Italian, Mohammedan 
and Chinese history amply support it,—but the characteristic phenomena 
of the monetary situation are strongly marked in France, and the old 
records contain more abundant evidence than seems to be the case in 
other countries. Moreover, French historians have devoted more atten- 
tion to this branch of history than, so far as I know, those of other 
countries. We thus get from French history a peculiarly clear and con- 
nected account of the monetary unit and its connection with commerce 
on the one hand and the coinage on the other. But the principles of 
money and the methods of commerce are identical the world over, and 
whatever history we choose for our study, we shall be carried to the same 
conclusions. 

The modern monetary history of France may be held to date from the 
accession of the Carolingian dynasty at the end of the eighth century. 
The Sou and the Denarius or Denier its twelfth part, continued to be 
used for money computation, and there was added a larger denomination, 
the Livre, divided into twenty Sous, which became the highest unit, 
and these denominations subsisted right up to the Revolution in 1879. 
The English pound, divided into twenty shillings and 240 pence corres- 
ponds to the Livre and its divisions, from which the British system seems 
to be derived. 

Le Blanc, the seventeenth century historian of the French coinage 
avers, and later authorities have followed him, that the livre of money 
was originally a pound-weight of silver, just as English historians have 
maintained that the English money pound was a pound of silver. He 
supports his contention by a few quotations, which do not necessarily 
bear the meaning he gives them, and there is no direct evidence in favor 
of the statement. In the first place there never was a coin equivalent 
to a livre, nor till long after Carolingian times was there one equivalent 
toa sou.* The only Royal coin at that time, so far as we know, was the 
denier, and its value, if it had a fixed value, is unknown. The word 
denier, when applied to coin, just as the English penny, frequently means 
merely a coin in general, without reference to its value, and coins of 
many different values were called by these names. Moreover, the 
deniers of that time vary in weight and to some extent in alloy, and we 


*The Gros Tournois of the thirteenth century. It did not, however, long 


remain of the value of a sou. 
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know positively from a contemporary document that the term livre 
as applied to a commercial weight, was not identified with any single 
weight but was merely the name of a unit which varied in different 
communities. The fact is that the wish to prove the identity between a 
livre of money and a livre of weight is father to the thought. We know 
nothing on the subject, and when some time later we do obtain a certain 
knowledge, the livre and the pound of money were by no means the 
equivalent of a livre or a pound weight of silver. What we do know for 
certain is that the Sol and the Denier in France and the Shilling and the 
Penny in England were the units of account long before the Livre and the 
Pound came into use, and could not have been related to a weight of silver. 

There are only two things which we know for certain about the Caro- 
lingian coins. The first is that the coinage brought a profit to the issuer. 
When a king granted a charter to one of his vassals to mint coins, it is 
expressly stated that he is granted that right with the profits and emolu- 


ments arising therefrom. The second thing is that there was consider- 


able difficulty at different times in getting the public to accept the coins, 
and one of the kings devised a punishment to fit the crime of refusing 
one of his coins. The coin which had been refused was heated red-hot 
and pressed onto the forehead of the culprit, ‘“‘ the veins being uninjured 
so that the man shall not perish, but shall show his punishment to those 
who see him.’”’ There can be no profit from minting coins of their full 
face value in metal, but rather a loss, and it is impossible to think that 
such disagreeable punishments would have been necessary to force the 
public to accept such coins, so that it is practically certain that they 
must have been below their face value and therefore were tokens, just 
as were those of earlier days. It must be said, however, that there is 
evidence to show that the kings of this dynasty were careful both of 
the weight and the purity of their coins, and this fact has given 
color to the theory that their value depended on their weight 
and purity. We find, however, the same pride of accuracy with the 
Roman mints; and also in later days when the coinage was of base metal, 
the directions to the masters of the mints as to the weight, alloy and 
design were just as careful, although the value of the coin could not 
thereby be affected. Accuracy was important more to enable the public 
to distinguish between a true and a counterfeit coin than for any other 
reason. 

From the time of the rise of the Capetian dynasty in A. D. 987, our 
knowledge of the coinage and of other methods employed in making pay- 
ments becomes constantly clearer. The researches of modern French 
historians have put into our possession a wealth of information, the 
knowledge of which is absolutely essential to a proper understanding of 
monetary problems, but which has unfortunately been ignored by econo- 
mists, with the result that their statements are based on a false view of 
the historical facts, and it is only by a distortion of those facts that the 
belief in the existence of a metallic standard has been possible. 
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Throughout the feudal period the right of coinage belonged not alone 
to the king but was also an appanage of feudal overlordship, so that in 
France there were beside the royal monies, eighty different coinages, 
issued by barons and ecclesiastics, each entirely independent of the other, 
and differing as to weights, denominations, alloys and types. There 
were, at the same time, more than twenty different monetary systems. 
Each system had as its unit the livre, with its subdivisions, the sol and 
the denier, but the value of the livre varied in different parts of the country 
and each different livre had its distinguishing title, such as livre parists, 
livre tournois, livre estevenante, etc. And not only did the value of each 
one of these twenty or more livres differ from all the others, but the 
relationship between them varied from time to time. Thus the livre de 
tern was in the first half of the thirteenth century worth approximately 
the same as the livre tournois; but in 1265 it was worth 1.4 of the tour- 
nois, in 1409 it was worth 1.5 of a tournois, and from 1531 till its disap- 
pearance, it was worth two tournois. At the beginning of the thirteenth 
century the livre tournois was worth 0.68 of a livre parisis, while fifty 
years later it was worth 0.8 of a parisis; 1.e., five tournois equalled four 
parisis, at which rate they appear to have remained fixed. These two 
units were both in common use in official accounts. 

From the time of Hugues Capet down to that of Louis XIV 
(1638) almost the entire coinage was of base metal containing for 
the most part less than one-half of silver, and for at least two centuries 
previous to the accession of Saint Louis, in A. D. 1226, there was probably 
not a coin of good silver in the whole kingdom. 

We now come to the most characteristic feature of the finance ot 
feudal France and the one which has apparently given rise to the un- 
founded accusations of historians regarding the debasement of the 
coinage. The coins were not marked with a face value, and were known 
by various names, such as Gros Tournois, Blanc 4 la Couronne, Petit 
Parisis, etc. They were issued at arbitrary values, and when the king 
was in want of money, he “ mua sa monnaie,”’ as the phrase was, that is 
to say, he decreed a reduction of the nominal value of the coins. This 
was a perfectly well recognized method of taxation acquiesced in by the 
people, who only complained when the process was repeated too often, 
just as they complained of any other system of taxation which the king 
abused. How this system of taxation worked will be explained later on. 
The important thing to bear in mind for the present is the fact—abund- 


antly proved by modern researches—that the alterations in the value of 


the coins did not affect prices. 

Some kings, especially Philippe le Bel and Jean le Bon, whose constant 
wars kept their treasuries permanently depleted, were perpetually 
‘* erying down ”’ the coinage, in this way and issuing new coins of different 
types, which in their turn were cried down, till the system became a 
serious abuse. Under these circumstances the coins had no stable value, 
and they were bought and sold at market prices which sometimes 
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fluctuated daily, and generally with great frequency. The coins were 
always issued at a nominal value in excess of their intrinsic value, and 
the amount of the excess constantly varied. The nominal value of the 
gold coins bore no fixed ratio to that of the silver coins, so that historians 
who have tried to calculate the ratio subsisting between gold and silver 
have been led to surprising results; sometimes the ratio being 14 or 15 
to 1 or more, and at other times the value of the gold apparently being 
hardly if at all superior to that of silver. 

The fact is that the official values were purely arbitrary and had noth- 
ing to do with the intrinsic value of the coins. Indeed when the kings 
desired to reduce their coins to the least possible nominal value they 
issued edicts that they should only be taken at their bullion value. At 
times there were so many edicts in force referring to changes in the value 
of the coins, that none but an expert could tell what the values of the 
various coins of different issues were, and they became a highly specula- 
tive commodity. The monetary units, the livre, sol and denier, are 
perfectly distinct from the coins and the variations in the value of the 
latter did not affect the former, though, as will be seen, the circumstances 
which led up to the abuse of the system of ‘‘ mutations ’’ caused the 
depreciation of the monetary unit. 

But the general idea that the kings wilfully debased their coinage, 
in the sense of reducing their weight and fineness is without foundation. 
On the contrary towards the end of the thirteenth century, the feeling 
grew up that financial stability depended somehow on the uniformity of 
the coinage, and this idea took firm root after the publication of a treatise 
by one Nicole Oresme (famous in his time), written to prove the import- 
ance of a properly adjusted system of coinage issued if not at its intrinsic 
value, at least at a rate not greatly exceeding that value, the gold and 
silver coins each in their proper ratio; and he attached especial import- 
ance to their maintenance at a fixed price. 

The reign of Saint Louis (1226-1270), a wise and prudent financier, 
had been a time of great prosperity, and amid the trouble of succeeding 
reigns, the purchasing power of money decreased with extraordinary 
rapidity. The money had, as people said, become “ faible,’ and they 


clamored for the ‘ forte monnaie’’ of the regretted Saint Louis. The 


price of silver as paid by the mints, rose greatly, and with every new issue 
of money the coins had to be rated higher than before; and the Advisers 
of the Kings, influenced, no doubt, by the teaching of Oresme, believed 
that in the rise of the price of silver lay the real secret of the rise of 
prices in general. When, therefore, the prevailing distress could no 
longer be ignored, attempts were made from time to time to bring 
back “forte monnaie,”’ by officially reducing the price of silver and by 
issuing new coins at a lower rating compared with the amount of 
silver in them, and by lowering the nominal value of the existing coins 
in like proportion. 


But prices still moved upwards, and a ‘‘ cours volontaire,”’ a voluntary 
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rating, was given by the public to the coins, above their official value. 
In vain Kings expressed their royal displeasure in edicts which declared 
that they had re-introduced “‘ forte monnaie ”’ and in which they perempt- 
orily commanded that prices in the markets should be reduced and that 
their coins should only circulate at their official value. The disobedient 
merchants were threatened with severe penalties; but the more the 
kings threatened, the worse became the confusion. The markets were 
deserted. 

Impotent to carry out their well-meant but mistaken measures, the 
kings had to cancel their edicts, or to acquiesce in their remaining a dead 
letter. 

The most famous of these attempts to return to ‘forte monnaie,” 
by means of a reduction of the price of silver, was that introduced by 
Charles the Fifth, the pupil in financial matters, of Nicole Oresme. With 
the most praiseworthy obstinancy he stuck to his point, persuaded that he 
could force the recalcitrant metals to return to their old prices. As the 
coins disappeared from circulation, owing to their bullion value being 
higher than their nominal value, the king manfully sacrificed his silver 
plate to the mint as well as that of his subjects, and persuaded the Pope 
to excommunicate the neighboring princes who counterfeited his coins, 
or at least manufactured coins of less value for circulation in France. He 
kept up the struggle for the sixteen years of his reign, but the attempt was 
a failure and was abandoned at his death amid the rejoicing of the people. 
It is a curious* fact that it was generally the attempts at reform of the 
currency that raised the greatest protests of the people. Indeed one such 
attempt was the cause of the outbreak of a serious revolt in Paris, which 
had to be supressed with great rigor. 

The system of wilful ‘‘ mutations’ of the money, for the purpose of 
taxation, was not confined to France, but was common throughout 
Germany, whilt the other phenomena which we meet with in the French 
currency are present in all the great commercial countries and cities. 
The issue of coins at an arbitrary value above their intrinsic value; the 
want of stability in their value; the strenuous endeavors of the govern- 
ments to prevent by law the rise of the price of the precious metals and to 
stop the people from giving a price of their own to the coins higher or 
lower than those fixed by the government; the failure of these attempts; 
the endeavor to prevent the circulation of foreign coins lighter for their 
value than the local money; the belief that there was some secret evil 
agency at work to confound the good intentions of the government and to 
cause the mysterious disappearance of the good coins issued by the 
government, so that there was always a dearth of money; the futile 
search for the evil doers, and equally futile watch kept on the ports to 
prevent the export of coins or bullion,—the history not only of France, 
but of England, the German States, Hamburg, Amsterdam and Venice 


*Curious that is to say, to those who hold to the metallic theory of money. 
In fact it is quite simple, though I have not here space to explain it. 





388 THE BANKING LAW JOURNAL 


is full of such incidents. In all these countries and cities, the monetary 
unit was distinct from the coins, (even when they bore the same name, ) 
and the latter varied in terms of the former independently of any legisla- 
tion, in accordance possibly with the apparently ceaseless fluctuations 
in the price of the precious metals. In Amsterdam and in Hamburg in 
the eighteenth century, an exchange list was published at short intervals, 
and affixed in the Bourse, giving the current value of the coins in circula- 
tion in the City, both foreign and domestic, in terms of the monetary 
unit—the Florin in Amsterdam and the Thaler in Hamburg, both of them 
purely imaginary units. The value of these coins fluctuated almost 
daily, nor did their value depend solely on their weight and fineness. 
Coins of similar weight and fineness circulated at different prices, accord- 
ing to the country to which they belonged. 

It must be remembered that, until recent years there was no idea that 
in France or England there was one standard coin, all the others being 
subsidiary tokens representing a certain part of the standard. Quite 
the contrary; all were equally good or bad, all were equally good tender 
according to the law. Just as in Roman times, there was no obligation 
to give gold or silver for the over-valued coins, and none was ever given. 
The only reason why the intrinsic value of some of the coins ever equalled 
or exceeded their nominal value was because of the constant rise of the 
price of precious metals, or (what produced the same result) the continu- 
ous fall in the value of the monetary unit. 

Though it would be hard to imagine a greater contrast than that 
between the condition of feudal France and that of North America in the 
eighteenth century, vet it is interesting to observe the close analogy in 
some respects between the monetary situation in olden France and that 
of the new world in colonial days and in the early days of the United 
States. There the Pound behaved just as the Livre had done in France. 
It was the monetary unit in all the colonies and subsequently for a time 
in all the States, but its value was not everywhere the same. Thus in 
1782 the silver dollar was worth five shillings in Georgia, eight shillings 
in New York, six shillings in the New England States, and thirty-two 
shillings and sixpence in South Carolina. 

But there were no coins bearing a fixed relation to any of these various 
pounds and, in consequence, when Alexander Hamilton wrote his report 
on the establishment of a mint, he declared that, while it was easy to 
state what was the unit of account, it was ‘‘ not equally easy to pronounce 
what is considered as the unit in the coins.’’ There being, as he said, no 
formal regulation on the point it could only be inferred from usage; and 
he came to the conclusion that on the whole the coin best entitled to the 
character of the unit was the Spanish dollar. But the arguments which 
he gave in favor of the dollar lost, as he himself said, much of their weight 


owing to the fact that ‘“‘ that species of coin has never had any settled 
or standard value according to weight or fineness; but has been permitted 
to circulate by tale without regard to either.’”’ Embarrassed by this cir- 
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cumstance, and finding in fact that gold was the less fluctuating metal of 
the two, Hamilton had difficulty in deciding to which of the precious 
metals the monetary unit of the United States should in future be 
‘* annexed ”’ and he finally concluded to give the preference to neither, 
but to establish a bi-metallic system, which, however, in practice was 
found to be unsuccessful. 

One of the popular fallacies in connection with commerce is that in 
modern days a money-saving device has been introduced called credit 
and that, before this device was known, all purchases were paid for in 
cash, in other words in coins. A careful investigation shows that the 
precise reverse is true. In olden days coins played a far smaller part in 
commerce than they do to-day. Indeed so small was the quantity of 
coins, that they did not even suffice for the needs of the Roval household 
and estates which regularly used tokens of various kinds for the purpose 
of making small payments. So unimportant indeed was the coinage that 
sometimes Kings did not hesitate to call it all in for re-minting and re-issue 
and still commerce went on just the same. 

The modern practice of selling coins to the public seems to have been 
quite unknown in old days. The metal was bought by the Mint and the 
coins were issued by the King in payment of the expenses of the Govern- 
ment, largely I gather from contemporary documents, for the payment of 
the King’s soldiers. One of the most difficult things to understand is the 
extraordinary differences in the price which was paid for the precious 
metal by the French Mint, even on the same day. The fact that the 
price often, if not always, bore no relation to the market value of the metal 
has been remarked on by writers, but there is nothing in any record to 
show on what it was based. The probable explanation is that the pur- 
chase and sale of gold and silver was in the hands of a very few great 
bankers who were large creditors of the Treasury and the purchase of the 
metals by the Mint involved a financial transaction by which part pay- 
ment of the debt was made in the guise of an exorbitant price for the metal. 

From long before the fourteenth century in England and France (and 
I think, in all countries), there were in common use large quantities of 
private metal tokens against which the governments made constant 
war with little success. It was not indeed till well on in the nine- 
teenth century that their use was suppressed in England and the United 
States. We are so accustomed to our present system of a government 
monopoly of coinage, that we have come to regard it as one of the prime 
functions of government, and we firmly hold the doctrine that some 


catastrophe would occur if this monopoly were not maintained. History 


does not bear out this contention; and the reasons which led the medieval 
governments to make repeated attempts to establish their monopoly was 
in France at any rate not altogether parental care for the good of their 
subjects, but partly because they hoped by suppressing private tokens 
which were convenient and seemed generally (though not always) to have 
enjoyed the full confidence of the public, that the people would be forced 
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by the necessity of having some instrument for retail commerce to make 
more general use of the government coins which from frequent ‘‘ muta- 
tions ’’ were not always popular, and partly because it was believed that 
the circulation of a large quantity of base tokens somehow tended to 
raise the price of the precious metals, or rather, perhaps, to lower the 
value of the coinage; just as economists to-day teach that the value of our 
token coinage is only maintained by strictly limiting its output. 

The reason why in modern days the use of private tokens has dis- 
appeared is more due to natural causes, than to the more efficient en- 
forcement of the law. Owing to improved finance coins have acquired 
a stability they used not to have, and the public has come to have confi- 
dence in them. Owing to the enormous growth of government initiative 
these tokens have come to have a circulation which no private tokens 
could enjoy, and they have thus supplanted the latter in the public esti- 
mation, and those who want tokens for small amounts are content to buy 
them from the government. 

Now if it is true that coins had no stable value, that for centuries 
at a time there was no gold or silver coinage, but only coins of base metal 
of various alloys, that changes in the coinage did not affect prices, that 
the coinage never played any considerable part in commerce, that the 
monetary unit was distinct from the coinage and that the price of gold 
and silver fluctuated constantly in terms of that unit (and these proposi- 
tions are so abundantly proved by historical evidence that there is no 
doubt of their truth), then it is clear that the precious metals could not 
have been a standard of value nor could they have been the medium of 
exchange. That is to say that the theory that a sale is the exchange of 
a commodity for a definite weight of a universally acceptable metal will 
not bear investigation, and we must seek for another explanation of the 
nature of a sale and purchase and of the nature of money, which undoubt- 
edly is the thing for which the commodities are exchange. 

If we assume that in pre-historic ages, man lived by barter, what is 
the development that would naturally have taken place, whereby he 
grew to his present knowledge of the methods of commerce? The situ- 
ation is thus explained by Adam Smith: 

‘* But when the division of labor first began to take place, this power 
of exchanging must frequently have been very much clogged and em- 
barrassed in its operations. One man, we shall suppose, has more of a 
certain commodity than he himself has occasion for, while another has 
less. The former consequently would be glad to dispose of, and the latter 
to purchase, a part of this superfluity. But if this latter should chance to 
have nothing that for former stands in need of, no exchange can be made 
between them. The butcher has more meat in his shop than he himself 
can consume, and the brewer and the baker would each of them be willing 
to purchase a part of it. But they have nothing to offer in exchange, ex- 
cept the different productions of their respective trades, and the butcher 
is already provided with all the bread and beer which he has immediate 
occasion for. No change can in this case be made between them. He 
cannot offer to be their merchant nor they his customers; and they are 
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all of them thus mutually less serviceable to one another. In order to 
avoid the inconveniency of such situations, every prudent man in every 
period of society, after the first establishment of the division of labor, 
must naturally have endeavored tomanage his affairs in such a manner, as 
to have at all times by him, besides the peculiar produce of his own in- 
dustry, a certain quantity of some one commodity or other, such as he 
imagined that few people would be likely to refuse in exchange for the 
produce of their industry.” 

' “ Many different commodites, it is probable, were successively both 
thought of and employed for this purpose.......... In all countries, 
however, men seem at last to have been determined by irresistible rea- 
sons to give the preference, for this employment, to metals above every 
other commodity.” 

Adam Smith’s position depends on the truth of the proposition that, if 
the baker or the brewer wants meat from the butcher, but has (the latter 
being sufficiently provided with bread and beer) nothing to offer in ex- 
change, no exchange can be made between them. If this were true, the 
doctrine of a medium of exchange would, perhaps, be correct. But is it 
true? 

Assuming the baker and the brewer to be honest men, and honesty is 
no modern virtue, the butcher could take from them an acknowledgment 
that they had bought from him so much meat, and all we have to assume 
is that the community would recognize the obligation of the baker and 
the brewer to redeem these acknowledgments in bread or beer at the 
relative values current in the village market, whenever they might be 
presented to them, and we at once have a good and sufficient currency. 
A sale, according to this theory, is not the exchange of a commodity for 
some intermediate commodity called the ‘“‘ medium of exchange,’ but 
the exchange of a commodity for a credit. 

There is absolutely no reason for assuming the existence of so clumsy 
a device as a medium of exchange when so simple a system would do all 
that was required. What we have to prove is not a strange general agree- 
ment to accept gold and silver, but a general sense of the sanctity of an 
obligation. In other words, the present theory is based on the antiquity 
of the law of debt. 

We are here fortunately on solid historical ground. From the earliest 
days of which we have historical records, we are in the presence of a law 
of debt, and when we shall find, as we surely shall, records of ages still 
earlier than that of the great king Hamurabi, who compiled his code of the 
laws of Babylonia 2000 years B.C., we shall, I doubt not, still find traces 
of the same law. The sanctity of an obligation is, indeed, the foundation 
of all societies not only in all times, but at all stages of civilization; and 
the idea that to those whom we are accustomed to call savages, credit 
is unknown and only barter is used, is without foundation. From the 
merchant of China to the Redskin of America; from the Arab of the desert 
to the Hottentot of South Africa or the Maori of New Zealand, debts and 
credits are equally familiar to all, and the breaking of the pledged word, 
or the refusal to carry out an obligation is held equally disgraceful. 





392 THE BANKING LAW JOURNAL 


It is here necessary to explain the primitive and the only true commer- 
cial or economic meaning of the word ‘“‘ credit.”” It is simply the correla- 
tive of debt. What A owes to B is A’s debt to B and B’s credit on A. A 
is B’s debtor and B is A’screditor. The words “ credit ’’ and ‘“ debt ” 
express a legal relationship between two parties, and they express the 
same legal relationship seen from two opposite sides. A will speak of this 
relationship as a debt, while B will speak of it as a credit. As I shall 
have frequent occasion to use these two words, it is necessary that the 
reader should familiarize himself with this conception which, though 
simple enough to the banker or financial expert, is apt to be confusing 
to the ordinary reader, owing to the many derivative meanings which are 
associated with the word “ credit.’’ Whether, therefore, in the following 
pages, the word credit or debt is used, the thing spoken of is precisely 
the same in both cases, the-one or the other word being used according 
as the situation is being looked at from the point of view of the creditor 
or of the debtor. 

A first class credit is the most valuable kind of property. Having no 


corporeal existence, it has no weight and takes no room. It can easily 


be transferred, often without any formality whatever. It is movable 
at will from place to place by a simple order with nothing but the cost 
of a letter or a telegram. It can be immediately used to supply any 
material want, and it can be guarded against destruction and theft at 
little expense. It is the most easily handled of all forms of property and is 
one of the most permanent. It lives with thedebtor and shares his fortunes, 
and when he dies, it passes to the heirs of his estate. As long as the estate 
exists, the obligation continues,* and under favorable circumstances and 
in a healthy state of commerce there seems to be no reason why it should 
ever suffer deterioration. 

Credit is the purchasing power so often mentioned in economic works 
as being one of the principal attributes of money, and, as I shall try to 
show, credit and credit alone is money. Credit and not gold or silver is 
the one property which all men seek, the acquisition of which is the aim 
and object of all commerce. 
credit ’’ is generally technically defined as being the 


“cc 


The word 
right to demand and sue for payment of a debt, and this no doubt is the 
legal aspect of a credit today; while we are so accustomed to paying 
a multitude of small purchases in coin that we have come to adopt the 
idea, fostered by the laws of legal tender, that the right to payment of 
a debt means the right to payment in coin or its equivalent. And further, 
owing to our modern systems of coinage, we have been led to the notion 
that payment in coin means payment in a certain weight of gold. 

Before we can understand the principles of commerce we must wholly 
divest our minds of this false idea. The root meaning of the verb ‘‘ to 
pay ” is that of “‘ to appease,’”’ ‘‘ to pacify,” ‘‘ to satisfy,’’ and while a 

*In modern days statutes of limitation have been passed subjecting the 
permanence of credits to certain limitations. But they do not affect the principle. 
On the contrary, they confirm it. 
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debtor must be in a position to satisfy his creditor, the really important 
characteristic of a credit is not the right which it gives to ‘“‘ payment ” 
of a debt, but the right that it confers on the holder to liberate himself 
from debt by its means—a right recognized by all societies. By buying 
we become debtors and by selling we become creditors, and being all 
both buyers and sellers we are all debtors and creditors. As debtor we 
can compel our creditor to cancel our obligation to him by handing to 
him his own acknowledgment of a debt to an equivalent amount which he, 
in his turn, hasincurred. For example, A having bought goods from B to 
the value of $100, is B’s debtor for that amount. A can rid himself of 
his obligation to B by selling to C goods of an equivalent value and 
taking from him in payment an acknowledgment of debt which he 
(C, that is to say) has received from B. By presenting this acknowledg- 
ment to B, A can compel him to cancel the debt due to him. A has used 
the credit which he has procured to release himself from his debt. It is 
his privilege. 

This is the primitive law of commerce. The constant creation of 
credits and debts, and their extinction by being cancelled against one 
another, forms the whole mechanism of commerce and it is so simple 
that there is no one who cannot understand it. 

Credit and debt have nothing and never have had anything to do 
with gold and silver. There is not and there never has been, so far as I 
am aware, a law compelling a debtor to pay his debt in gold or silver, 
or in any other commodity; nor so far as I know, has there ever been a 
law compelling a creditor to receive payment of a debt in gold or silver 
bullion, and the instances in colonial days of legislation compelling credi- 
tors to accept payment in tobacco and other commodities were exceptional 
and due to the stress of peculiar circumstances. Legislatures may of 
course, and do, use their sovereign power to prescribe a particular method 
by which debts may be paid, but we must be chary of accepting statute 
laws on currency, coinage or legal tender, as illustrations of the principles 
of commerce. 

The value of a credit depends not on the existence of any gold or silver 
or other property behind it, but solely on the “‘ solvency ”’ of the debtor, 
and that depends solely on whether, when the debt becomes due, he in 
his turn has sufficient credits on others to set off against his debts. If 
the debtor neither possesses nor can acquire credits which can be offset 
against his debts, then the possession of those debts is of no value to the 
creditors who own them. It is by selling, I repeat, and by selling alone— 
whether it be by the sale of property or the sale of the use of our talents 
or of our land—that we acquire the credits by which we liberate ourselves 
from debt, and it is by his selling power that a prudent banker estimates 
his client’s value as a debtor. 

Debts due at a certain moment can only be cancelled by being offset 


against credits which become available at that moment; that is to say 


that a creditor cannot be compelled to accept in payment of a debt due 
to him an acknowledgment of indebtedness which he himself has given 
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and which only falls due at a later time. Hence it follows that a man is 
only solvent if he has immediately available credits at least equal to the 
amount of his debts immediately due and presented for payment. If, 
therefore, the sum of his immediate debts exceeds the sum of his immed- 
iate credits, the real value of these debts to his creditors will fall to an 
amount which will make them equal to the amount of his credits. This 
is one of the most important principles of commerce. 

Another important point to remember is that when a seller has deliv- 
ered the commodity bought and has accepted an acknowledgment of 
debt from the purchaser, the transaction is complete, the payment of the 
purchase is final; and the new relationship which arises between the 
seller and the purchaser, the creditor and the debtor, is distinct from the 
sale and purchase. 

For many centuries, how many we do not know, the principal instru- 
ment of commerce was neither the coin nor the private token, but the 
tally,* (Lat. falea. Fr. taille. Ger. Kerbholz), a stick of squared 
hazel-wood, notched in a certain manner to indicate the amount 
of the purchase or debt. The name of the debtor and the 
date of the transaction were written on two opposite sides of the 
stick, which was then split down the middle in such a way that the notches 
were cut in half, and the name and date appeared on both pieces of the 
tally. The split was stopped by a cross-cut about an inch from the base 
of the stick, so that one of the pieces was shorter than the other. One 
piece, called the “‘ stock,’’t was issued to the seller or creditor, while the 
other called the ‘‘ stub ” or ‘‘ counter-stock,’’ was kept by the buyer or 
debtor. Both halves were thus a complete record of the credit and debt 
and the debtor was protected by his stub from the fraudulent imitation 
of or tampering with his tally. 

The labors of modern archaeologists have brought to light numbers of 
objects of extreme antiquity, which may with confidence be pronounced 
to be ancient tallies, or instruments of a precisely similar nature; so that 
we can hardly doubt that commerce from the most primitive times was 
carried on by means of credit, and not with any “ medium of exchange.” 

In the treasure hoards of Italy there have been found many pieces of 
copper generally heavily alloyed with iron. The earliest of these, which 
date from between 1000 and 2000 years B.C., a thousand years before 
the introduction of coins,are called aes rude and are either shapeless ingots 
or are cast into circular discs or oblong cakes. The later pieces, called 
aes signatum, are all cast into cakes or tablets and bear various devices. 
These pieces of metal are known to have been used as money, and their 
use was continued some considerable time after the introduction of coins. 

The characteristic thing about the aes rude and the aes signatum is 
that, with rare exceptions, all of the pieces have been purposely broken 
at the time of manufacture while the metal was still hot and brittle or 

*Their use was not entirely abandoned till the beginning of the nineteenth 
century. 

tHence the modern term “ stock ’’ as meaning “‘ capital.”’ 
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‘*‘short,”’ as it is technically called. A chisel was placed on the metal 
and struck a light blow. The chisel was then removed and the metal was 
easily broken through with a hammer blow, one piece being usually much 
smaller than the other. There can be no reasonable doubt but that these 
were ancient tallies, the broken metal affording the debtor the same pro- 
tection as did the split hazel stick in later days. 

The condition of the early Roman coinage shows that the practice 
of breaking off a piece of the coins—thus amply proving their token 
character—was common down to the time when the casting of the coins 
was superseded by the more perfect method of striking them. 

In Taranto, the ancient Greek colony of Tarentum, a hoard has lately 
been found in which were a number of cakes of silver (whether pure or 
base metal is not stated), stamped with a mark similar to that found 
on early Greek coins. All of them have a piece purposely broken off. 
There were also found thin discs, with pieces cut or torn off so as to 
leave an irregularly serrated edge. 

In hoards in Germany, a few bars of an alloy of silver have been found, 
of the same age as the Italian copper cakes. While some of these are 
whole, others have a piece hacked off one end. 

Among recent discoveries in ancient Babylonia, far the most common 
commercial documents which have been found are what are called 
“‘contract tablets ’’ or ‘ shubati tablets ’’—the word shubati, which is 
‘““received.’’ These tablets, the 
oldest of which were in use from 2000 to 3000 years B. C., are of baked 


present on nearly all of them, meaning 


or sun-dried clay, resembling in shape and size the ordinary cake of 
toilet soap, and very similar to the Italian copper cakes. The greater 


sé 


number are simple records of transactions in terms of “ she,’’ which is 
understood by archaeologists to be grain of some sort. 

They bear the following indications:— 

The quantity of grain. 

The word “ shubati’”’ or received. 

The name of the person from whom received. 

The name of the person by whom received. 

The date. 

The seal of the receiver or, when the King is the receiver, that of 
his “ scribe ’”’ or “‘ servant.” 

From the frequency with which these tablets have been met with, 
from the durability of the material of which they are made, from the care 
with which they were preserved in temples which are known to have 
served as banks, and more especially from the nature of the inscriptions, 
it may be judged that they correspond to the medieval tally and to the 
modern bill of exchange; that is to say, that they are simple acknowledg- 
ments of indebtedness given to the seller by the buyer in payment of 
a purchase, and that they were the common instrument of commerce. 

But perhaps a still more convincing proof of their nature is to be found 
in the fact that some of the tablets are entirely enclosed in tight-fitting 
clay envelopes or “‘ cases,”’ as they are called, which have to be broken off 
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before the tablet itself can be inspected. On these ‘‘ case tablets,” 
they are called, the inscription is found on the case, and it is repeated on 
the inclosed tablet, with two notable omissions. The name and seal 
of the receiver are not found inside. It is self-evident that the repetition 
of the essential features of the transaction on the inner tablet which 
could only be touched by destroying the case, was, just as in the other 
instances, for the protection of the debtor against the danger of his tablet 
being fraudulently tampered with, if it fell into dishonest hands. The 
particular significance of these “ case tablets ”’ lies in the fact that they 
were obviously not intended as mere records to remain in the possession 
of the debtor, but that they were signed and sealed documents, and were 
issued to the creditor, and no doubt passed from hand to hand like tallies 
and bills of exchange. When the debt was paid, we are told that it was 
customary to break the tablet. 

We know, of course, hardly anything about the commerce of those 
far-off days, but what we do know is that great commerce was carried 
on and that the transfer of credit from hand to hand and from place to 
place was as well known to the Babylonians as it is to us. We have the 
accounts of great merchant or banking firms taking part in state finance 
and state tax collection, just as the great Genoese and Florentine bankers 
did in the middle ages, and as our banks do to-day. 

In China, also, in times as remote as those of the Babylonian Empire, 
we find banks and instruments of credit long before any coins existed, 
and throughout practically the whole of Chinese history, so far as I have 
been able to learn, the coins have always been mere tokens. 

There is no question but that credit is far older than cash. 

From this excursion into the history of far remote ages, I now return 
to the consideration of business methods in days nearer to our own, 
and yet extending far enough back to convince the most sceptical reader 
of the antiquity of credit. 

Tallies were transferable, negotiable instruments, just like bills of 
exchange, bank-notes or coins. Private tokens (in England and the 
American colonies, at least) were chiefly used for quite small sums—a 
penny or a half-penny—and were issued by tradesmen and merchants 
of all kinds. As a general statement it is true to say that all commerce 


was for many centuries carried on entirely with tallies. By their means 


all purchases of goods, all loans of money were made, and all debts cleared. 


The clearing houses of old were the great periodical fairs, whither went 
merchants great and small, bringing with them their tallies, to settle their 
mutual debts and credits. ‘‘ Justiciaries’’ were set over the fairs to 
hear and determine all commercial disputes, and to “ prove the tallies 
according to the commercial law, if the plaintiff desires this.”” The great- 
est of these fairs in England was that of St. Giles in Winchester, while 
the most famous probably in all Europe were those of Champagne and 
Brie in France, to which came merchants and bankers from all countries. 
Exchange booths were established and debts and credits were cleared to 
enormous amounts without the use of a single coin. 
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The origin of the fairs of which I have spoken is lost in the mists of 
antiquity. Most of the charters of which we have record, granting to 
feudal lords the right to hold a fair, stipulate for the maintenance of the 
ancient customs of the fairs, thus showing that they dated from before 
the charter which merely legalized the position of the lord or granted him 
a monopoly. So important were these fairs that the person and property 
of merchants traveling to them was everywhere held sacred. During 
war, safe conducts were granted to them by the princes through whose 
territory they had to pass and severe punishment was inflicted for vio- 
lence offered to them on the road. It was a very general practice in draw- 
ing up contracts, to make debts payable at one or other of the fairs, and 
the general clearance at which the debts were paid was called the paga- 
mentum. Nor was the custom of holding fairs confined to medieval 
Europe. They were held in ancient Greece under the name of panegyris 
and in Rome they were called nundinae, a name which in the middle ages 
was also frequently used. They are known to have been held in Mesopo- 
tamia and in India. In Mexico they are recorded by the historians of the 
conquest, and not many years ago at the fairs of Egypt, customs might 
have been seen which were known to Herodotus. 


At some fairs no other business was done except the settlement of 


debt’ and credits, but in most a brisk retail trade was carried on. Little 
by little as governments developed their postal. systems and powerful 
banking corporations grew up, the value of fairs as clearing houses 
dwindled, and they ceased to be frequented for that purpose, long remain- 
ing as nothing but festive gatherings until at last there linger but few, 
and those a mere shadow of their golden greatness. 

The relation between religion and finance is significant. It is in the 
temples of Babylonia that most if not all of the commercial documents 
have been found. The temple of Jerusalem was in part a financial or 
banking institution, so also was the temple of Apollo at Delphi. The fairs 
of Europe were held in front of the churches, and were called by the names 
of the Saints, on or around whose festival they were held. In Amsterdam 
the Bourse, was established in front of or, in bad weather, in one of the 
churches. 

They were a strange jumble, these old fairs, of finance and trading 
and religion and orgy, the latter often being inextricably mixed up with 
the church ceremonies to the no small scandal of devout priests, alarmed 
lest the wrath of the Saint should be visited on the community for the 
shocking desecration of his holy name. 

There is little doubt to my mind that the religious festival and the 
settlement of debts were the origin of all fairs and that the commerce 
which was there carried on was a later development. If this is true, the 
connection between religion and the payment of debts is an additional 
indication if any were needed, of the extreme antiquity of credit. 

The method by which governments carry on their finance by means of 
debts and credits is particularly interesting. Just like any private indi- 
vidual, the government pays by giving acknowledgments of indebted- 





398 THE BANKING LAW JOURNAL 


ness—draftsonthe Royal Treasury, or on some other branch of the govern- 
ment or on the government bank. This is well seen in medieval England, 
where the regular method used by the government for paying a creditor 
was by “ raising a tally ’’ on the Customs or on some other revenue- 
getting department, that is to say by giving to the creditor as an acknowl- 
edgment of indebtedness a wooden tally. The Exchequer accounts 
are full of entries such as the following:—‘‘ To Thomas de Bello Campo, 
Earl of Warwick, by divers tallies raised this day, containing 500 marks 
delivered to the same Earl.” ‘“‘To.....by one tally raised this day 
in the name of the Collectors of the small customs in the Port of London 
containing £40.’ The system was not finally abandoned till the begin- 
nining of the nineteenth century. 

I have already explained how such acknowledgments acquire a value 
in the case of private persons. We are all engaged in buying and selling, 
we manufacture commodities for sale, we cultivate the ground and sell 
the produce, we sell the labor of our hands or the work of our intelli- 
gence or the use of our property, and the only way in which we can be 
paid for the services we thus render is by receiving back from our 
purchasers the tallies which we ourselves have given in payment of like 
services which we have received from others. ’ 

But a government produces nothing for sale, and owns little or no 
property; of what value, then, are these tallies to the creditors of the 
government? They acquire their value in this way. The government by 
law obliges certain selected persons to become its debtors. It declares 
that so-and-so, who imports goods from abroad, shall owe the government 
so much on all that he imports, or that so-and-so, who owns land, shall 
owe to the government so much per acre. This procedure is called levy- 
ing a tax, and the persons thus forced into the position of debtors to the 
government must in theory seek out the holders of the tallies or other 
instrument acknowledging a debt due by the government, and acquire 
from them the tallies by selling to them some commodity or in doing them 
some service, in exchange for which they may be induced to part with 
their tallies. When these are returned to the government treasury, the 
taxes are paid. How literally true this is can be seen by examining the 
accounts of the sheriffs in England in olden days. They were the 
collectors of inland taxes, and had to bring their revenues to London 
periodically. The bulk of their collections always consisted of exchequer 
tallies, and though, of course, there was often a certain quantity of coin, 
just as often there was,one at all, the whole consisting of tallies. 

The general belief that the Exchequer was a place where gold or silver 
was received, stored and paid out is wholly false. Practically the entire 


business of the English Exchequer consisted in the issuing and receiving 
of tallies, in comparing the tallies and the counter-tallies, the stock and 
the stub, as the two parts of the tally were popularly called, in keeping 
the accounts of the government debtors and creditors, and in cancelling 
the tallies when returned to the Exchequer. It was, in fact, the great 
clearing house for government credits and debts. 
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We can now understand the effect of the ‘‘ mutations de la monnaie,”’ 
which I have mentioned as being one of the financial expedients of medie- 
val French kings. The coins which they issued were tokens of indebted- 
ness with which they made small payments, such as the daily wages of 
their soldiers and sailors. When they arbitrarily reduced the official 
value of their tokens, they reduced by so much the value of the credits on 
the government which the holders of the coins possessed. It was simply 


a rough and ready method of taxation, which, being spread over a large 
number of people, was not an unfair one, provided that it was not abused. 

Taxpayers in olden days did not, of course, have in fact to search out 
the owners of the tallies any more than to have to-day to seek for the hold- 
ers of drafts on the Bank of England. This was done through the bankers, 
who from the earliest days of history were always the financial agents 
of the governments. In Babylon it was the Sons of Egibi and the Sons 
of Marashu, in medieval Europe it was the Jewish and Florentine and 
Genoese bankers whose names figure in history. 

There can be little doubt that banking was brought to Europe by the 
Jews of Babylonia, who spread over the Greek Colonies of the Asiatic 
coast settled on the Grecian mainland and in the coast towns of northern 
Africa long before the Christian era. Westward they travelled and 
established themselves in the cities of Italy, Gaul and Spain either 
before or soon after the Christian era, and, though historians believe 
that they did not reach Britain till the time of the Roman conquest, it 
appears to me highly probable that the Jews of Gaul had their agents 
in the English coast towns over against Gaul, and that the early British 
coins were chiefly their work. 

The monetary unit is merely an arbitrary denomination, by which 
commodities are measured in terms of credit, and which serves, therefore, 
as a more or less accurate measure of the value of all commodities. 
Pounds, shillings and pence are merely the a, b,c, of algebra, where 
a = 20, b = 240 c. What was the origin of the terms now in use is un- 
known. It may be that they once stood for a certain quantity or weight 
of some commodity. If it is so, it would make no difference to the fact 
that they do not now and have not for countless generations represented 
any commodity. Let us assume that the unit did once represent a com- 
modity. Let us assume, for example, that in the beginning of things, 
some merchant thought fit to keep his customers’ accounts in terms of a 
certain weight of silver called a shekel, a term much used in antiquity. 
Silver was, of course, a commodity like any other; there was no law of 
legal tender, and no one was entitled to pay his debts in silver, any more 
than any one was obliged to accept payment of his credits in silver. 
Debts and credits were set off against one another as they are to-day. 
Let us assume that a hundred bushels of corn and a shekel of silver were 
of the same value. Then so long as the price of the two did not vary, all 
would be well; a man bringing to the merchant a shekel’s weight of 
silver or a hundred bushels of corn would equally receive in his books a 
credit of one shekel. But supposing that for some reason, the value of 
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silver fell, so that a hundred bushels of corn would now exchange not for 
a shekel of silver but for a shekel and a tenth. What would then happen? 
Would all the creditors of the merchant suddenly lose because their 
credit was written down as shekels of silver, and the debtors of the mer- 
chant gain in the same proportion, although their transactions may have 
had nothing whatever to do with silver? Obviously not; it is hardly likely 
that the creditors would agree to lose a tenth of their money merely 
because the merchant had found it convenient to keep their accounts in 
shekels. This is what would happen: The owner of a shekel of silver, 
the price of which had fallen, would be informed by the merchant that 
silver had gone to a discount, and that in future he would only receive 
nine-tenths of a shekel of credit for each shekel of silver. A shekel of 
credit and a shekel weight of silver would no longer be the same; a 
monetary unit called a shekel would have arisen having no fixed relation 
to the weight of the metal the name of which it bore, and the debts and 
credits of the merchants and his customers would be unaffected by the 
change of the value of silver. A recent author gives an example of this 
when he mentions a case of accounts being kept in beaver-skins. The 
beaver-skin of account remained fixed, and was equivalent to two 
shillings, while the real skin varied in value, one real skin being worth 
several imaginary skins of account. 

All our modern legislation fixing the price of gold is merely a survival 
of the late-medieval theory that the disastrous variability of the mone- 
tary unit had some mysterious connection with the price of the precious 
metals, and that, if only that price could be controlled and made invari- 
able, the monetary unit also would remain fixed. It is hard for us to 
realize the situation of those times. The people often saw the prices of 
the necessaries of life rise with great rapidity, so that from day to day 
no one knew what his income might be worth in commodities. At the 
same time, they saw the precious metals rising, and coins made of a high 
grade of gold or silver going to a premium, while those that circulated 
at their former value were reduced in weight by clipping. They saw an 
evident connection between these phenomena, and very naturally attri- 
buted the fall in the value of money to the rise of the value of the metals 
and the consequent deplorable condition of the coinage. They mistook 
effect for cause, and we have inherited their error. Many attempts 
were made to regulate the price of the precious metals, but until the 
nineteenth century, always unsuccessfully. 

The great cause of the monetary perturbations of the middle ages 
were not the rise of the price of the precious metals, but the fall of the 
value of the credit unit, owing to the ravages of war, pestilence and fam- 


ine. Wecan hardly realize to-day the appalling condition to which these 


three causes reduced Europe time after time. An historian thus describes 
the condition of France in the fourteenth and fifteenth centuries: 

“The ravages of an English army on a hostile soil were terrible, the 
ravages of the French troops in their own country were not less terrible, 
the ravages of roving bands of half-disciplined soldiers, who were almost 
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robbers by instinct, were still more terrible, and behind all these, more 
terrible, if possible, than the English or French armies, or the ‘“* free com- 
panies,’’ were the gangs of criminals let loose from prison to do all kinds 
of villainy, and the bands of infuriated peasants robbed of their homes, 
who sallied forth from the woods or caves which had sheltered them and 
burnt up what in their hasty marches the troops had left undestroyed. 
No regard for station, or age, or sex was there—no difference was made 
between friend or foe. At no time in the whole history of France was 
misery so universal and prodigious. . . . Fromthe Somme to the 
frontiers of Germany, a distance of three hundred miles, the whole 
country was a silent tangle of thorns and brushwood. The people had 
all perished or had fled for shelter to the town to escape the merciless 
outrages of armed men. They hardly found the shelter they sought; 
the towns suffered as the country districts suffered, the herds of wolves, 
driven, through lack of food from the forests, sought their prey in the 
streets. . . War outside the walls stimulated the fiercer war 
within; starvation clung close to the footsteps of war; strange forms of 
disease which the chroniclers of those times sum up in the names of 
‘“ black death ” or ‘‘ plague ’’ were born of hunger and overleapt the high- 
est barriers, pierced the strongest walls and ran riot in the overcrowded 
cities. Two-thirds of the population of France, it has been computed, 
fell, before the terrible self-infliction of war, pestilence and famine.”’ 

The sufferings of the fifteenth century were hardly less terrible than 
those of the fourteenth and the picture given of England differs but little 
from that of France. 

‘““ Whilst the northern countries, up to the walls of Lancaster and the 
banks of Mersey on one side of England, and to the gates of York and the 
mouth of the Humber on the other, were being ravaged by the Scots, and 
whilst French, Flemish, Scottish and other pirates were burning the towns 
and killing the inhabitants of the East, the West and the South coasts of 
England, or carrying them off as slaves, two other enemies were let loose 
upon this country. Famine and pestilence, the fruits of war, destroyed 
what man failed to reach.’ 


Again and again the country was swept by famines and plagues, and 
murrain mowed down flocks and herds. And it was not only in those early 


days that such terrible ravages occurred. The condition of Germany at 
the end of the Thirty Years’ War (1618 to 1648) was little less pitiable 
than that of England and France in the fourteenth century. 


Purchases are paid for by sales, or in other words, debts are paid for by 
credits, and, as I have said before, the value of a credit depends on the 
debtor being also a creditor; in a situation such as that which I have 
described (though it must not be thought that there were no intervals 
of comparative prosperity), commerce was practically at a standstill, 
credits were of little value. At the same time the governments had 
accumulated great debts to maintain their armies and to carry on their 
continual war-like operations, and were unable to levy the taxes which 
should pay for them. It was impossible that, under such conditions, the 
value of credit (in other words the value of the monetary unit) should 
not fall. It is quite unnecessary to search for imaginary arbitrary depre- 
ciations of the coinage to explain the phenomenon. 

The reader may here raise the objection that whatever may have 
been the practice in olden times and whatever may be the scientific theory 
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we do in the present day in fact use gold for making payments besides 
using credit instruments. A dollar ora sovereign, he will say, are a certain 
weight of gold and we are legally entitled to pay our debts with them. 

But what are the facts? Let us take the situation here in the United 
States. The government accepts all the gold of standard fineness and 
gives in exchange gold coins weight for weight, or paper certificates rep- 
resenting such coins. Now the general impression is that the only effect 
of transforming the gold into coins is to cut it into pieces of a certain 
weight and to stamp these pieces with the government mark guaranteeing 
their weight and fineness. But is this really all that has been done? 
By no means. What has really happened is that the government has 
put upon the pieces of gold a stamp which conveys the promise that they 
will be received by the government in payment of taxes or other debts 
due to it. By issuing a coin, the government has incurred a liability 
towards its possessor just as it would have done had it made a purchase, 
has incurred, that is to say, an obligation to provide a credit by taxation 
or otherwise for the redemption of the coin and thus enable its possessor 
to get value for his money. 

In virtue of the stamp it bears, the gold has changed its character 
from that of a mere commodity to that of a token of indebtedness. In 
England the Bank of England buys the gold and gives in exchange coin, 
or bank-notes or a credit on its books. In the United States, the gold is 
deposited with the Mint and the depositor receives either coin or paper 
certificates in exchange. The seller and the depositor alike receive a 
credit, the one on the official bank and the other direct on the government 
treasury. The effect is precisely the same in both cases. The coin, the 
paper certificates, the bank-notes and the credit on the books of the bank, 
are all indentical in their nature, whatever the difference of form or of 
intrinsic value. <A priceless gem or a worthless bit of paper may equally 
be a token of debt, so long as the receiver knows what it stands for and the 
giver acknowledges his obligation to take it back in payment of a debt due. 

Money, then, is credit and nothing but credit. A’s money is B’s debt 
to him, and when B pays his debt, A’s money disappears. This is the 
whole theory of money. 

Debts and credits are perpetually trying to get into touch with one 
another, so that they may be written off against each other, and it is the 
business of the banker to bring them together. This is done in two ways: 
either by discounting bills, or by making loans. The first is the more old 
fashioned method and in Europe the bulk of the banking business consists 
in discounts while in the United States the more usual procedure is by 
way of loans. 

The process of discounting bills is as follows: A sells goods to B, C and 
D, who thereby become A’s debtors and give him their acknowledgments 
of indebtedness, which are technically called bills of exchange, or more 
shortly bills. That is to say A acquires a credit on B, C and D. A buys 
goods from E, F and G and gives his bill to each in payment. That is 
to say E, F and G have acquired creditson A. If B, Cand D could sell 
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goods to E, F and G and take in payment the bills given by A, they could 
then present these bills to A and by so doing release themselves from their 
debt. So long as trade takes place in a small circle, say in one village or in 
a small group of near-by villages, B, C and D might be able to get hold 
of the bills in the possession of E, F and G. But as soon as commerce 
widened out, and the various debtors and creditors lived far apart and 
were unacquainted with one another, it is obvious that without some 
system of centralizing debts and credits commerce would not goon. Then 
arose the merchant or banker, the latter being merely a more specialized 
variety of the former. The banker buys from A the bills held by him on 
B, C and D, and A now becomes the creditor of the banker, the latter in 
his turn becoming the creditor of B, C and D. A’s credit on the banker 
is called his deposit and he is called a depositor. E, F and G also sell to 
the banker the bills which they hold on A, and when they become due the 
banker debits A with the amount thus cancelling his former credit. A’s 


“cc 


debts and credits have been “‘ cleared,’’ and his name drops out, leaving 
B, C and D as debtors to the bank and E, F and G as the corresponding 
creditors. Meanwhile B, C and D have been doing business and in pay- 
ment of sales which they have made, they receive bills on H, I and K. 
When their original bills held by the banker become due, they sell to him 
the bills which H, I and K have given them, and which balance their debt. 
Thus their debts and credits are “‘ cleared ”’ in their turn, and their names 
drop out, leaving H, I and K as debtors and E, F and G as creditors of 
the bank and so on. The modern bill is the lineal descendant of the 
medieval tally, and the more ancient Babylonian clay tablet. 

Now let us see how the same result is reached by means of a loan 
instead of by taking the purchaser’s bill and selling it to the banker. In 
this case the banking operation, instead of following the sale and purchase, 
anticipates it. B,C and D before buying the goods they require make an 
agreement with the banker by which he undertakes to become the debtor 
of Ain their place, while they at the same time agree to become the debtors 
of the banker. Having made this agreement B, C and D make their 
purchases from A and instead of giving him their bills which he sells to 
the banker, they give him a bill direct on the banker. These bills of 
exchange on a banker are called cheques or drafts. 

It is evident that the situation thus created is precisely the same which 
ever procedure is adopted, and the debts and credits are cleared in the 
same manner. There is a slight difference in the details of the mechan- 
ism, that is all. 

There is thus a constant circulation of debts and credits through the 
medium of the banker who brings them together and clears them as the 
debts fall due. This is the whole science of banking as it was three thou- 
sand years before Christ, and as it is to-day. It is a common error among 
economic writers to suppose that a bank was originally a place of safe 


deposit for gold and silver, which the owner could take out as he required 


it. The idea is wholly erroneous and can be shown to be so from the study 
of the ancient banks. 
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Whatever commercial or financial transaction we examine, whether 
it be the purchase of a penn’orth of vegetables in the market or the issue 
of a billion dollar loan by a government, we find in each and all of them 
the same principle involved; either an old credit is transferred or new ones 
are created, and a State or a banker or a peasant is prosperous or bankrupt 
according as the principle is observed or not, that debts, as they fall due, 
must be met by credits available at the same moment. 

The object of every good banker is to see that at the end of each day’s 
operations, his debts to other bankers do not exceed his credits on those 
bankers, and in addition the amount of the “ lawful money ”’ or credits 
on the government in his possession. This requirement limits the 
amount of money he has to “‘lend.’’ He knows by experience pretty 
accurately the amount of the cheques he will have to present for payment 
to other bankers and the amount of those which will be presented for his 
payment, and he will refuse to buy bills or to lend money—that is to say, 
he will refuse to incur present obligations in return for future payments 
if by so doing he is going to risk having more debts due by him on a cer- 
tain day than he will have credits on that day to set against them. It 
must be remembered that a credit due for payment at a future time cannot 
be set off against a debt due to another bankerimmediately. Debts and 
credits to be set off against each other must be “‘ due ”’ at the same time. 

Too much importance is popularly attached to what in England is 
called the cash in hand and in the United States the reserves, that is to 
say the amount of /awful money in the possession of the bank, and it is 
generally supposed that in the natural order of things, the lending power 
and the solvency of the bank depends on the amount of these reserves. 


In fact, and this cannot be too clearly and emphatically stated, these re- 


serves of lawful money have, from the scientific point of view, no more 
importance than any other of the bank assets. They are merely credits 
like any others, and whether they are 25 per cent or 10 per cent or one 
per cent or a quarter per cent of the amount of the deposits, would not 
in the least affect the solvency of the bank, and it is unfortunate that the 
United States has by legislation given an importance to these reserves 
which they should never have possessed. Such legislation was, no doubt, 
due to the erroneous view that has grown up in modern days that a 
depositor has the right to have his deposit paid in gold or in “lawful 
money.’ I am not aware of any law expressly giving him such a right, 
and under normal conditions, at any rate, he would not have it. A de- 
positor sells to his banker his right on someone else* and, properly 
speaking, his sole right so long as the banker is solvent, is to transfer his 
credit to someone else, should the latter choose to accept it. But the 
laws of legal tender which most countriest have adopted, have produced 
indirect consequences which were not originally foreseen or intended. 
The purpose of such laws was not to make gold or silver a standard of 
payment but merely to require that creditors should not refuse payment 


*This contract was called in Roman law a “‘ mutuum.”’ 
TChina, a great commercial country, has no such law. It appears to be an 
European invention. 
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of their credit in coins issued by the government at the value officially put 


upon them, no matter of what metal they were made; and the reason for 
lz 


these laws was not at all to provide a legal means of paying a debt, but to 
keep up the value of the coins, which, as I have explained, were liable to 
constant fluctuation either by reason of the governments issuing them at 
one value and accepting them at another, or by reason of the insolvency 
of the government sowing to their excessive indebtedness. 

We may leave to lawyers the discussion of what may be the legal 
effect of such laws; the practical effect in the mind of the public is all 
that concerns us. It is but natural that in countries in which, like Eng- 
land and America, the standard coin is a certain weight of gold, a law 
providing that creditors shall accept these coins or the equivalent notes 
in full satisfaction of their debts, and mentioning no other method of 
settling a debt, should breed in the public mind the idea that that is the 
only legal way of settling a debt and that, therefore, the creditor is en- 
titled to demand gold coins. 

The effect of this impression is peculiarly unfortunate. When sus- 
picion arises in the minds of depositors, they immediately demand pay- 
ment of their credit in coins or their equivalent namely a credit on the 
State bank, or “ lawful money,’’—a demand which cannot possibly be 
complied with, and the result is to augment the panic by the idea getting 
abroad that the bank is insolvent. Consequently at the beginning of a 
stringency, every bank tries to force its debtors to pay their debts in coin 
or credits on the government, and these debtors, in their turn, have to 
try to extract the same payment from their debtors, and to protect them- 
selves, are thus forced to curtail their expenditure as much as possible. 
When this situation becomes general, buying and selling are restricted 
within comparatively narrow limits, and, as it is only by buying that 
credits can be reduced and by selling that debts can be paid, it comes to 
pass that everybody is clamoring for payment of the debts due to them 
and no one can pay them, because no one can sell. Thus the panic runs 
in a vicious circle. 

The abolition of the law of legal tender would help to mitigate such 
a situation by making everybody realize that, once he had become a 
depositor in a bank, he had sold his credit to that bank and was not en- 
titled to demand payment in coin or government obligations. Under 
normal conditions a banker would keep only enough coins or credits on the 
government to satisfy those of his clients who want them, just as a boot- 
maker keeps a stock of boots of different varieties, sufficient for the normal 
conditions of his trade; and the banker can no more pay all his depositors 
in cash than the bootmaker could supply boots of one variety to all his 
customers if such a demand were suddenly to be made on him. If bankers 
keep a supply of cash more than is normally required, it is either because 
there is a law compelling them to do so, as in the United States, 
or because a large supply of cash gives confidence to the public in the 
solvency of the bank, owing to the idea that has grown up regarding the 
necessity for a 
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metallic basis ’’ for loans; or again because, owing to 
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the prevalence of this idea, there may suddenly occur an abnormal 
demand for the payment of deposits in this form. 

It would be hard, probably, to say to what extent laws of legal tender 
can be successful in maintaining the real or the apparent value of coins 
or notes. They do not appear to have been so in colonial days, and indeed 
Chief Justice Chase, in his dissenting opinion in the famous legal tender 
cases of 1872, expressed the view that their effect was the reverse of what 
was intended; that, instead of keeping up the value of the government 
notes, the law actually tended to depress them. However this may be, 
and I am not inclined to agree with Mr. Chase, it seems to me to be cer- 
tain that such laws are unnecessary for the maintenance of the mone- 
tary unit in a country with properly conducted finances. ‘* Receivability 
for debts due the government,”’ to use Chief Justice Chase’s expression, 
relative to inconvertible notes, is the real support of the currency, not 
laws of legal tender. 

But it may be argued that it is at least necessary that the govern- 
ment should provide some standard ‘* money ”’ which a creditor is bound 
to accept in payment of his debt in order to avoid disputes as to the nature 
of the satisfaction which he shall receive for the debt. But in practice 
no difficulty would be experienced on this score. When a creditor wants 
his debt paid, he usually means that he wants to change his debtor; that 
is to say he wants a credit on a banker, so that he can use it easily, or 
keep it unused with safety. He, therefore, insists that every private 
debtor shall, when the debt is due, transfer to him a credit on a reputable 
banker; and every solvent debtor can satisfy his creditor in this manner. 
No law is required; the whole business regulates itself automatically. 

During the suspension of specie payments in England for more than 
twenty years, from 1797 in 1820, there was no gold coin in circulation, 
its place being taken by Bank of England notes which were not legal 
tender, and the value of which constantly varied in terms of gold. Yet 
no embarrassment was noticed on this score, and commerce went on 
just as before. China (and I believe other Asiatic countries) could hardly 
have continued its commerce without such a law, if it had been of material 
importance. 

On no banking question does there éxist more confusion of ideas than 
on the subject of the nature of a banknote. It is generally supposed to be 
a substitute for gold and, therefore, it is deemed to be necessary to the 
safety of the notes that their issue should be strictly controlled. In the 
United States the issue of bank notes is said to be ‘“‘ based on ”’ govern- 
ment debt, and in England they are said to be “‘ based on ” gold. Their 
value is believed to depend on the fact that they are convertible into gold, 
but here again history disproves the theory. When, during the period 
just mentioned, the payment of Bank of England notes in gold was sus- 
pended, and the famous Bullion Committee was bound to acknowledge 
that a gold standard no longer existed, the value of the note in the country 
was not affected, as was testified by many witnesses of great business 
experience. If gold went to a premium and the exchange value of the 
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English banknote together with that of all English money fell, it 
was due, as was amply proved by Thomas Tooke in his famous 
‘“‘ History of Prices.”’ to the fact that Great Britain, by its enormous ex- 
penditure abroad for its military operations and its subventions to foreign 
countries, had accumulated a load of debt which greatly exceeded its 
credits on those countries, and a fall of the value of the English pound in 
terms of the money of other countries was the necessary result. When 
the debt was gradually liquidated, and English credit returned to its 
normal value, the price of gold of course fell in terms of the pound. 

Again when for many years, Greek money was at a discount in foreign 
countries, this was due to the excessive indebtedness of Greece to foreign 
countries, and what did more than anything else to gradually re-establish 
parity was the constantly increasing deposits paid in to Greek banks from 
the savings of Greek emigrants to the United States. These deposits 
constituted a debt due from the United States to Greece and counter- 
balanced the periodical payments which had to be made by Greece for 
the interest on her external debt. ; 

In the United States, on the contrary, at the time of the depreciation 
of greenbacks, the money was depreciated in the country itself, owing to 
the excessive indebtedness of the government to the people of the country. 

A bank note differs in no essential way from an entry in the de- 
posit register of a bank. Just like such an entry, it is an acknowledg- 
ment of the banker’s indebtedness, and like all acknowledgments of the 
kind, it is a ‘‘ promise to pay.’ The only difference between a deposit 
entry and a bank note is that the one is written in a book and the other 
is on a loose leaf; the one is an acknowledgment standing in the name of 
the depositor, the other in the name of “‘ the bearer.’’ Both these methods 
of registering the debts of the bank have their particular use. In the one 
case the deposit ~r any portion of it can be transferred by draft, and in the 
other it, ora fixed porticn of it, can be transferred by merely transferring 
the receipt from hand to hand. 

The quantitative theory cf money has im :elled all governments to 
regulate the note issue, so a to prevent an over issue of ‘“‘ money.”’ 
But the idea that some special danger lurks in the bank-note is without 
foundation. The holder of a bank-note is simply a depositor in a bank, 
and the issue of bank-notes is merely a convenience to depositors. Laws 
regulating the issue of bank-notes may make the limitations so elastic as 
to produce no effect, in which case they are useless; or they may so limit 
them as to be a real inconvenience to commerce, in which case they are a 
nuisance. To attempt the regulation of banking by limiting the note issue 
is to entirely misunderstand the whole banking problem, and to start 
at the wrong end. The danger lies not in the bank-note but in impru- 
dent or dishonest banking. Once insure that banking shall be carried 
on by honest people under a proper understanding of the principles of 
credit and debt, and the note issue may be left to take care of itself. 

Commerce, I repeat, has never had anything to do with the precious 
metals, and if every piece of gold and silver now in the world were to 
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disappear, it would go on just as before and no other effect would be 
produced than the loss of so much valuable property. 

The gold myth, coupled with the law of legal tender, has fostered 
the feeling that there is some peculiar virtue in a central bank. It is 
supposed to fulfil an important function in protecting the country’s 
stock of gold. This is, perhaps, as good a place as any other for explain- 
ing what was really accomplished when, after centuries of inefiectual 
efforts to fix the price of both the precious metals, the governments of 
Europe succeeded in fixing that of gold, or at least in keeping the price 
within narrow limits of fluctuation. 

It was in the vear 1717 that the price of gold was fixed by law at its 
present value in England, slightly above the then market value, but it 
was not until some time after the close of the Napoleonic wars that the 
metal obeyed the Royal mandate for any length of time, and when it did 
there were two main reasons: The greater stability of the value of credit 
and the enormous increase in the production of gold during the nineteenth 
century. The first of these causes was the result of the disappearance of 
plagues and famines and the mitigation of the ravages which accompanied 
earlier wars, and the better organization of governments, especially as re- 
gards their finance. These changes produced a prosperity and a stability 
in the value of credit—especially government credit—unknown in earlier 
days. The second cause prevented any appreciation of the market value 


of gold, and the obligation undertaken by the Government and the Bank 


=ngland to buy gold in any quantity at a fixed price and to sell it again 
at practically the same price prevented its depreciation. Had they not 
done so, it is safe to say that the market price of gold would not now be, 
as it is, £3. 17. 103 an ounce. For some years, indeed, after the resumption 
of cash payments in England gold did actually fall to £3. 17. 6 an ounce. 

The governments of the world have, in fact, conspired together to 
make a corner in gold and to hold it up at a prohibitive price, to the great 
profit of the mine owners and the loss of the rest of mankind. The result 
of this policy is that billions of dollars worth of gold are stored in the 
vaults of banks and treasuries, from the recesses of which they will never 
emerge, till a more rational policy is adopted. 

Limitations of space compel me to close this article here, and prevent 
the consideration of many interesting questions to which the credit theory 
of money gives rise; the most important of which, perhaps, is the inti- 
mate relation between existing currency systems and the rise of prices. 

Future ages will laugh at their forefathers of the nineteenth and 
twentieth centuries, who gravely bought gold to imprisan in dungeons 
in the belief that they were thereby obeying a high economic law and 
increasing the wealth and prosperity of the world. 

A strange delusion, my masters, for a generation which prides itself 
on its knowledge of Economy and Finance and one which, let us hope, 
will not long survive. When once the precious metal has been freed from 
the shackles of laws which are unworthy of the age in which we live, who 
knows what uses may not be in store for it to benefit the whole world? 








ZZ 5 





SS eo eo Ul 
This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 


the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


























DUTY OF DEPOSITOR TO COMPARE RETURNED 
VOUCHERS WITH PASS BOOK FOR PUR- 
POSE OF DISCOVERING FORGERIES. 


Morgan v. United States Mortgage & Trust Co., New York Court of Appeals. Decided April 22, 1913 


During a period of about a year the confidential clerk of the plaintiff, a depos- 
itor in the defendant bank, forged 28 checks and appropriated the proceeds. Five 
times during that period the pass book was balanced. On these occasions the clerk 
withdrew from the vouchers returned those which he had forged and destroyed the 
check list The depositor compared the genuine vouchers, delivered to him by the 
clerk, with the check book, but made no comparison with the pass book and never 
asked for the check list. The bank conceded its liability as to a few checks paid 
before the time when the pass book was first balanced. As to the others, it was 
held that the bank was not liable for the reason that the depositor had been guilty 
of negligence contributing to the payments, while the bank was free from such 


nevligence. 


This is an appeal from an order and judgment of the Fourth Appel- 
late Division, affirming a judgment of the Trial Term, entered upon a 
verdict directed, save as to one point mentioned in the opinion. 

George M. Mackellar, for Appellants. Julien T. Davies, Jr., for 
Respondent. 

Hiscock, J. The important question presented on this appeal con- 
cerns the obligation of a depositor in a bank to examine his pass book 
and returned vouchers as a protection against the payment by the bank 
of forged checks. 

The action was brought to recover a large amount paid by the re- 
spondent on a series of forged checks drawn in the name of appellants 


Nore:—For other similar decisions, see BANKING Law JouRNAL Digest, § 202. 
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and charged to their account. The forgeries were conceded but the 
responded defended against the repayment of the amounts by it paid 
out on said checks, with the exception of four subject to special con 
sideration, on the ground that appellants had contributed to such pay- 
ments by their negligence in not examining their pass book and vouch- 
ers, and that it had not been guilty of any negligence in paving the 
checks. The court ruled with the respondent on this defense as matter 
of law and refused to submit either proposition thus stated to the jury 

The important facts which gave rise to the controversy are as follows 

Prior to May 18, 1904, the appellants had opened and maintained 
with the respondent a deposit account with considerable credit balances. 
Checks drawn on this account were signed by means of a rubber stamp 
imprinting the words ‘‘Estate of David P. Morgan,’’ and authenticated 
by the actual signature of either trustee. The appellants had in their 
employ a trusted clerk who was their immediate agent in dealing with 
the bank. He made deposits, filled out the body of checks and obtain- 
ed from the bank the pass book and vouchers and check list whenever 
the account was balanced. Between May 18, 1904, and May 20, 1905, 
he forged twenty-eight checks aggregating a large sum and employing 
in his forgeries the simulated signature of the trustee Morgan. 

These checks were paid by the bank and together with the genuine 
ones drawn during the same period were charged to the appellants on 
the books of the bank. Five times during the period the former's pass 
book was written up and balanced and on each occasion the checks 
paid by the bank since the last balancing, together with an itemized 
statement or list thereof and the pass book were returned to appellants 
by delivery to their agent Hennessey. The latter withdrew from the 
bundle of vouchers and destroyed the checks forged by him and also the 
check list and then, after delaying as long as convenient, delivered the 
pass book and the genuine vouchers to Kissel who understood that the 
rules of respondent required that the pass book should be balanced every 
month or two months and that, after balancing, it was returned with 
the paid checks as vouchers, and with a detailed list thereof. 

The estate through Hennessey as its bookkeeper kept a journal and 
ledger containing an account with the bank and from which there were 
drawn off once or twice during the period in question trial balances. 
It also had a regular check book upon the stubs of which were enter- 
ed the genuine checks presented to and paid by the bank. kissel, 
who seems to have been the more active trustee, never asked for the 
check list which he knew was returned by the bank when the pass book 
was balanced up and never examined the balances shown by the pass 
book and which were struck after payment of the forged checks. He 
contented himself during the period in question with comparing the 
genuine vouchers permitted by Hennessey to come into his hands with 
the check book and with the other books of the estate, and which 
comparison of course disclosed no signs of Hennessey’s forgeries. 
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The other trustee in whatever examination he made never examined the 
pass book or the check list. 

On opening their account the appellants had arranged for the pay- 
ment of interest thereon at a considerable rate and the amount of this 
interest as credited on the pass book indicated much smaller balances 
than appeared on the books of the estate or than would have appeared 
on the pass book except for payment of the forged checks. 

Primarily a bank may pay and charge to its depositor only such sums 
as are duly authorized by the latter, and of course a forged check is not 
authority for such payment. It is,. however, permitted to a bank to es- 
cape liability for repayment of amounts paid out on forged checks by 
establishing that the depositor has been guilty of negligence which con- 
tributed to such payments and that it has been free from any negligence. 
That is the nature of the defense urged in this case. 

I shall not consider in detail the evidence by which is to be decid- 
ed the appellant's claim that the bank itself was negligent. Several 
reasons are assigned why the question of its negligence at least should 
have been submitted tothe jury. These assignments of negligence in- 
volve a consideration of the particular facts disclosed in this case rather 
than a controversy concerning any principles of law, and I shall, there- 
fore, content myself with simply stating that after an examination of 
all of the evidence we do not think that there was any which would have 
justified the jury in deciding that the respondent was negligent in pay- 
ing the forged checks which are in dispute. It conceded its liability on 
the checks which were paid by it before and at the date when the pass 
book was first balanced and returned tothe appellants and the jury de- 
termined on a special submission of that particular question that the 
time which elapsed between the return of ‘this pass book and the pay- 
ment of the next check thereafter was of sufficient length to give the ap- 
pellants a reasonable opportunity for an examination and ascertain- 
ment of the condition of the account which disclosed the pavrment of 
the forged checks. 

There then remains the single question already outlined and which 
will be discussed, whether the appellants were guilty of negligence 
after the lapse of a reasonable time in not examining their pass book 
and list of vouchers and ascertaining what they were being charged 
with and thus discovering the existence of the forged checks. It will 
be remembered that on five occasions when their account was written 
up all they did was to compare the genuine vouchers which their dis- 
honest clerk permitted to reach their hands with their check book 
and ledger and that they did not ask for the check list which item- 
ized all the paid checks, both the genuine and forged, or examine 
the pass book which showed balances after deducting forged checks. 

It is well established that appellants owed the duty of making some 
examination and verification of their account with the bank when the 
pass book and vouchers were returned. This is conceded by them, but 
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they insist that this duty was fully discharged by comparing with the 
check book the genuine vouchers which Hennessey allowed to reach 


them. The record before us, however, discloses how incomplete and 
ineffective this examination was even as against the primitive methods 
which Hennessey employed to prevent detection of his wrongdoing by 
suppression and destruction of the forged vouchers and check list. On 
the other hand, if they had examined the check list and pass book, and 
if necessary compared them with their own books, they would have dis- 
covered at once the payment and debit to their account of checks which 
they had not drawn and the forgeries would have been uncovered. 
There is no question about that of course. The only question is whether 
a jury would have been permitted to say that they were free from negli 
gence when they closed their eves to or turned them away from these 
certain means of detection of their own agent’s wrongdoing which were 
furnished to them for that very purpose by the bank. I do not think 
it would have been permitted to so determine. Negligence in this case 
means the neglect to do those things dictated by ordinary business 
customs and prudence and fair dealing toward the bank, which if done 
would have prevented the wrongdoing which resulted from their 
omission. We may take notice of the custom practically universal 
amongst banks at frequent intervals to write up and balance the pass 
books of their customers and return them with paid checks or other 
instruments as vouchers for the payments made and charged to the 
depositor. The appellants were business men and fully understood 
this. They apparently knew the rule of the bank requiring accounts 
to be written up every month or two, and they knew that there were 
returned with the pass book not only the vouchers but an itemized list 
thereof as debited to the account. When they submitted their pass 
book to be thus written up they in effect called for a statement of 
their account as kept by the bank, and when this was furnished to 
them is it to be thought that they satisfied the requirements of 
common prudence and fairness to the bank by absolutely disre 
garding the pass book and check list which could not be easily fal- 
sified and then simply comparing a bundle of vouchers which might 
be much more easily manipulated by ready abstraction of vouchers ? 
The pass book is the statement of the bank’s version of the account 
and the fundamental basis for comparison with the depositor’s own 
records. The paid checks which are returned are the vouchers of the 
bank for its account as written on the pass book, and if they are to be 
made the medium of comparison of accounts the depositor at least 
ought to endeavor to know that they tally with the pass book. Other- 
wise he has made no reliable comparison or verification. Therefore, it 
seems to me, that when the appellants relied for verification merely on 
a comparison of vouchers without any effort to verify these by com- 
parison with the check list or pass book they did not exercise reasonable 
methods. On the other hand, it seems to me that when having ob- 
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tained from the bank a list of vouchers and balanced pass book, which 


were intended to give and would have given them a correct basis for 
comparison and verification, they disregarded these, they were guilty 
of such obvious oblivion of their duties that no extended argument can 
make plainer their negligence than does the mere recital of the facts. 

The authorities which have been called to our attention do not 
establish anything in opposition to these views, but the later ones tend 
to sustain them. 

It is true that in Weisser’s Admrs. v. Denison (10 N. Y.-68) some 
things were said by the judges who wrote which question the doctrine 
that a depositor owes any duty to a bank to examine his pass book or 
vouchers with a view to the detection of forgeries, but the decision it- 
self is only authority for the proposition that the bank was not relieved 
from liability for forged checks which had been paid before the account 
was balanced by the failure of the depositor to subsequently discover 
the forgeries. 

In Frank v. Chemical National Bank of N. Y. (84 N. Y. 209) the 
Court had before it for consideration the payment by the defendant of 
forged checks. The plaintiffs on each occasion after the pass book had 
been written up and the vouchers returned made an examination of the 
account by comparing the checks returned to them with the memo- 
randum of checks in the margin of the check book, and the balance in 
the pass book with the balance appearing in the check book, and on each 
occasion they were found to correspond. One of the plaintiffs then 
compared the checks with entries in the pass book by having the dis 
honest clerk who had committed the forgeries read the entries while he 
had the checks, and no discrepancy appearing the account was deemed 
to be correct and was not further examined. It appeared that the 
clerk by abstraction of forged vouchers and by false balances and 
readings deceived the plaintiffs and prevented them from ascertaining 
by means of the examination thus conducted the true state of the 
account and the fact of the forgeries. But it will be noticed that the 
plaintiffs did precisely what the appellants in this case failed to do when 
they compared their pass book as written up by the bank with their 
own books, and that they were deceived by the false balances which 
their clerk had placed upon their own books. The court, while recog- 
nizing fully the obligation resting upon the depositor to make some 
examination of his account with the bank when made up, held that he 
was under no duty to so conduct the examination that it would of inevit- 
able necessity lead to the discovery of the fraud; that he was only 
bound to use reasonable diligence, and that on the facts as developed in 
that case such diligence by the depositor was established. 

In Critten v. Chemical National Bank (171 N. Y. 219, 230) the 
Court had before it a case of payment by the bank of checks which had 
been raised. It appeared that a comparison of the returned vouchers 
with the check stubs would have exposed the alterations in the checks, 





414 THE BANKING LAW JOURNAL 


and as it was not necessary to examine the pass book to accomplish 
such detection, that phase of a depositor’s obligation was not discussed. 
The failure to detect the alteration was due to the fact that the verifi- 
cation of the account was as arule intrusted to the dishonest clerk who 
had raised the checks. The Court, in the opinion written by Judge 
Cullen, reaffirmed the general rule laid down in the /yvanfs case, of an 
obligation on the part of the depositor to examine his account and 
vouchers, and in reaching the conclusion that the plaintiffs were charge- 
able with knowledge of the fraudulent alterations which would have 
been disclosed by an honest comparison of the vouchers which were 
returned with the check book, said: ~‘ It is clear, therefore, that at all 
times a comparison of the returned checks with the stubs in the check 
books would have exposed the alterations made in the checks. Of 
course, the knowledge of the forgeries that Davis possessed, from 
the fact that he himself was the forger, was in no respect to be at- 
tributed to the plaintiffs. But we see no reason why they were not 
chargeable with such information as a comparison of the checks with 
the check book would have imparted to an innocent party previously 
unaware of the forgeries. The plaintiffs’ position may be no worse 
because they instructed the examination to Davis instead of to a third 
person; but they can be no better off on that account. If they would 
have been chargeable with the negligence or failure of another clerk in 
the verification of the accounts, they must be equally so for the default 
of Davis, so far as the examination itself would have disclosed the 
facts. We think it plain, therefore, that the finding of the Referee that 
the plaintiffs were not negligent in the examination of the pass book 
and vouchers is without evidence to sustain it, unless the plaintiffs dis- 
charged their duty to the defendant when they committed the examin- 
ation to a proper clerk, and were not responsible for the manner in 
which the clerk performed the task. From the language of the report 
of the learned Referee it would seem as if this last were the theory on 
which his decision proceeded. We do not think it can be sustained.”’ 
In addition to these decisions of our own court, it was distinctly held 


in Myers v. Bank (193 Penn. St.1) and in Leather Manufacturers’ Bank 


I 
v. Morgan (117 U.S. 96), that the depositor who sends his pass book 
to be written up and receives it back with his paid checks as vouchers, 


is bound to examine the pass book and vouchers and to report to the 
bank without unreasonable delay any errors which may be discovered. 
These decisions, it seems to me, sustain the conclusion that the appel- 
‘ants were remiss in their obligations, and that the judgment appealed 
trom should be affirmed, and which course I recommend. 

CuLLEN, Ch. J., WILLARD BARTLETT, CHASE, CUDDEBACK, HOGAN 
and MILLer, J. J., concur. 

Judgement affirmed, with costs. 
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DEPOSIT IN TWO NAMES. 


Clary v. Fitzgerald, New York Supreme Court, Appellate Division, March 5, 1913. 140 N. Y. Supp. 536 


Under section 144 of the New York Banking Law, which provides as follows: 
** When a deposit shall be made by any person in the names of such depositor and 
another person, and in form to be paid to either or the survivor, such deposit 
shall become the property of such persons as joint tenants,” etc., it was held that a 
deposit by A to the credit of ** A or B, either or survivor may draw,” made the 
parties joint tenants, in the absence of a showing that the contrary was intended» 


and entithd the survivor to the fund. 


Appeal from Trial Term, Onondaga County. 

Action by Mary Clary, Katherine Connelly’s administratrix, against 
Katherine Fitzgerald. From a judgment for plaintiff and from an order 
denying a new trial, defendant appeals. Reversed, with directions. 

Argued before MCLENNAN, P. ]., and Kruse, Rosson, Foore, and 
LAMBERT, JJ. 

William H. Bamerick, of Syracuse, for appellant. 

Edward C. Ryan, of Syracuse, for respondent. 

Ronson, J. [1] On and for some time prior to May 23, 1911, 
plaintiff's intestate, Katherine Connelly, had a deposit in her own 
name in the Onondaga County Savings Bank which then amounted to 
$1,578.71. On that day, at her request, the defendant, Katherine Fitz- 
gerald, her niece, went with her to the bank, where she withdrew the 
entire amount so standing to her credit, and, retaining therefrom the 
sum of $100, immediately redeposited in the bank the balance of $1,- 
478.71 in a new account for which a pass book was issued by the 
bank in which appears the following entry thereof : 

‘’ Dr. Onondaga Savings Bank to Mrs. Kate Connelly or Mrs. Kate 
A. Fitzgerald, either or survivor may draw. Cr. 

‘May 23 $1,478.71.”’ 

It appears that the intestate was the Mrs. Kate Connelly named in 
this account, and the Mrs. Kate A. Fitzgerald named therein is the 
defendant Katherine Fitzgerald. Katherine Connelly died intestate on 
September 5, 1911. No money was drawn from, nor were any de- 
posits made to ihe credit of this account during the period intervening 
between the time the account was opened and the death of intestate. 

On September 27, 1911, defendant withdrew therefrom the sum of 
$1,000. Thereafter plaintiff, as the administratrix of intestate’s estate, 
srought this action to recover the sum so withdrawn. Beyond show- 
ing the facts as to the deposits above stated, plaintiff produced little 


1 
{ 


direct evidence of any facts or circumstances indicating intestate’s in- 
tention in making the redeposit of her funds with the bank in the form 
of account above stated. It was shown that intestate was at that time 


=~: 


Nore.—For other similar decisions see BANKING LAW JouRNAL Digest, § 175. 
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about 75 years of age and physically feeble. She had resided with 
plaintiff, who was also her niece, for about 1) years; and her next of 
kin were plaintiff and defendant and other nephews and nieces. Plaintiff 
also gave evidence of statements made by defendant which might indi- 
cate that she personally would receive, or was entitled to receive, from 
defendant a part of the money represented by this deposit. In addi- 
tion, there was evidence of an admission by defendant tending to show 
that she had not had possession of the bank book until a few days 
before the intestate’s death. 

It is apparent that plaintiff’s direct evidence of facts other than 
those indicated by the deposit as made, which has been summarized 
above, was not of sufficient probative force to establish as a fact that 
intestate did not appreciate and intend the complete legal effect of the 
deposit of her funds in the form in which she made it. Defendant 
produced evidence of statements by intestate which, if believed by the 
jury, would have warranted a finding that intestate did actually intend 
to create, and understood that she had established, a joint ownership 
of this deposit in herself and defendant. The court held that on this 
evidence a question of fact was presented for the jury’s decision, and in 
the course of his charge said: 

‘“In view of such a transaction as the present, in view of the fact 
that Miss Connelly made this transfer, notwithstanding that fact, the 
burden is still upon the defendant to show by a preponderance of evid- 
ence that the transaction constituted a gift between Miss Connelly and 
the defendant. There is not a presumption from the mere fact of the 
book being issued in this way and the account being put in this form 
that a vift was intended. The defendant must satisfy you by a pre 
ponderance of evidence that such was the intention of Miss Connelly 
before you can find that the transfer of this money was made from the 
one to the other.’’ 

To this defendant duly excepted ; and requested the court to charge 

‘“That the burden of proof is upon the plaintiff to show that such 
was not the intention of the deceased at the time this account was 
opened.’’ 

To this request the court responded : 

‘“T charge again that the mere fact that the account stood in the 
form that it did stand does not constitute any evidence—is not prima 
facie evidence that a gift was intended.’’ 

The defendant duly excepted. Insoinstructing the jury the learned 
court was not unmindful of the recent legislation on this subject, to 
which reference will presently be made ; but apparently felt constrained 
to follow the interpretation of this enactment adopted by the justice 
who presided at a previous trial of this case. The record seems also to 
show that, had the court adopted the view that the form of the deposit 


was itself presumptive evidence of intestate’s intention to create a joint 
ownership in the fund, he would have held that plaintiff had failed to 
make a case, and would have granted defendant’s motion to dismiss 
the complaint. 
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By section 144 of the Banking Law (Consol. Laws, c. 2; Laws of 
1909, c. 10), it is among other things provided as follows : 

‘’ When a deposit shall be made by any person in the names of such 
depositor and another person and in form to be paid to either or the 
survivor of them, such deposit thereupon and any additions thereto 
made by either of such persons upon the making thereof shall become 
the property of such persons as joint tenants and the same together 
with all interest thereon shall be held for the exclusive use of the per- 
sons so named and may be paid to either during the lifetime of both or 
to the survivor after the death of one of them, and such payment and 
the receipt or acquittance of the one to whom such payment is made 
shall be a valid and sufficient release and discharge to said bank for all 
payments made on account of such deposit prior to the receipt by said 
bank of notice in writing not to pay such deposit in accordance with the 
terms thereof.”’ 

It may be conceded that, had this provision not been added to the 
Banking Law, the charge of the trial court above referred to would 
have been correct. As was said by Hiscock, J.,in Kelly v. Beers, 194 
N. Y. 49, 55, 86 N. E. 980, 982 (128 Am. St. Rep. 543): 

‘It has been written, however, in various decisions that the mere 
form of the account in such a case as this will not be regarded as suffi- 
ciently establishing the intent of the person making it to create a trust 
in behalf of another or to give to such another joint interest in or own- 
ership of the deposit (citing cases).”’ 


The effect of this added provision has not been directly at issue in 


any reported decision to which our attention has been called. In the 
case of Bonnette v. Molloy, 153 App. Div. 73, 138 N. Y. Supp. 67, in 
discussing the effect of a deposit similar in form to that before us in 
the present case, Laughlin, J., incidentally refers to the added pro- 
visions, and says: 


‘If the moneys had been deposited after the enactment of this 
statutory provision, there could be no question but that the defendant 
(the survivor) would be entitled to the fund.”’ 

The effect of this same provision of the law is thus stated in Brady 
on Bank Deposits, p. 46: 

*’ It must be added that, under a New York statute, a deposit of this 
character would to-day create an estate in joint tenancy, even without 
the delivery of the pass book. But, under that statute, once the deposit 
is opened, and the estate in joint tenancy created, the depositor cannot 
revoke the gift or take it back. If he draws the money and uses it, he 
is accountable to the donee as any other joint tenant of personal prop- 
erty would be.’’ 

(It may be observed that equivalent statutory provisions were in 
1909 adopted in California and Michigan. ) 

The fact that this deposit was entered in form to the credit of in- 
testate ‘ or’’ defendant by name, instead of to the credit of intestate 
‘“and’’ defendant, does not change the effect of the deposit as being 
one in the names of both. Matter of Meehan, 59 App. Div. 156, 69 N. 
Y. Supp. 9; McElroy v. Albany Savings Bank, 8 App. Div. 46, 40 


N. Y. Supp. 422. The deposit was one within the classification of the 
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statute, made by the intestate in the names of herself ~‘ and another 
person and in form to be paid to either or the survivor of them.’’ It 
would seem, therefore, if any effect is to be given to the direct and 
explicit language of the statute, this deposit, as the statute provides, 
thereupon, presumptively at least, became the property of the desig- 
nated depositors ‘as joint tenants’’; i. e., as joint owners. But it is 
urged that this enactment was not intended for the purpose of deter- 
mining the property rights and relations of the depositors in a fund so 
deposited, but was for the exclusive purpose of protecting the bank 
with which the deposit was made in making payments to the depositors 
from the fund. In support of this position, we are reminded that the 
policy of the law in this state does not favor joint ownership either of 
real or personal property. Commercial Bank v. Sherwood, 162 N. Y. 
310, 320, 56 N. E. 834; Matter of Kimberly, 150 N. Y. 90, 44 .N. E. 
945; De Puy v. Stevens, 37 App. Div. 289, 294, 55 N. Y. Supp. 810; 
Overheiser v. Lackey, 207 N. Y. 229, 100 N. E. 738. It is also sug- 
gested that, if a rule affecting the rights of property had been intended, 
it would not have been included in the Banking Law ; and would have 
found its more appropriate place in the Personal Property Law (Con 
sol. Laws 1909, c. 41). But it should be observed that this provision 
was simply an added subdivision to the provisions, which had for some 
vears earlier been the corresponding section of the Banking Law. One 
of these earlier provisions in terms establishes the property rights of an 
infant in a deposit made by or for him in his name. It is also argued 
that the provision limiting the effect of a payment by the bank to and 
receipt and acquittance therefor by either or the survivor of such de- 
positors as a discharge of the bank to the extent of such payments to 
those which were made prior to the receipt by the bank of notice in 
writing not to pay in accordance with the terms of the deposit indicates 
the sole purpose of the provision to be for the protection of the bank 
itself in paying out such deposits. But the part of the provision which 
in terms declares that a deposit made in the form described therein shall 
thereupon become the property of the depositors as joint tenants was 


mere surplusage, if the purpose of the statute is to be limited only to 
prescribing to whom and under what conditions the bank might safely 
pay such deposits. 


Of course it should be assumed that every provision of a statute 
was intended to serve some useful purpose; and effect should be given, 
if possible to every part of it. Allen v. Stevens, 161 N. Y. 145, 55 N. 
E. 568; People ex rel. Killeen v. Angle, 109 N. Y. 564, 17 N. E. 413. 
We think, therefore, that the necessary effect of this provision of the 
statute is that the single fact, unexplained by other competent evidence, 
that a deposit in a Savings Bank in the form in which this deposit was 
made fixes the respective rights of the depositors named as joint 
owners of the property with all the incidents attaching to such owner- 
ship. It may be true that the depositors or their representatives as 
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between themselves may be permitted to show by other competent 
evidence that title as joint owners was not intended to be established 
nor in fact conferred. Inasmuch as the actual agreement as to the 


title would be one between the named depositors themselves, the bank 
would not be a party to that agreement as to the ownership of the fund; 
and such an agreement might doubtless be proved even by parol evi- 


dence in a controversy between the parties to fix their relative rights to 
the fund. Folinsbee v. Sawyer, 157 N. Y. 196, 199, 51 N. E. 994, and 
cases there cited. 

We conclude, therefore, that the deposit in the bank of the fund in 
the form in which it was made was sufficient in the first instance to es- 
tablish in this action a joint ownership in the fund with the attendant 
right of survivorship therein, and that no evidence of a contrary inten- 
tion was presented by plaintiff. It follows that the judgment and order 
should be reversed, with costs, and judgment for defendant dismissing 
the complaint, with costs, should be directed. All concur, Kruse, J., 
in result only McLeENNaN, P. J., concurring for reversal, but voting for 
¢ranting a new trial. 


INHERITANCE TAX ON JOINT BANK DEPOSIT. 


In re Durfee’s Estate, Surrogate’s Court, Wayne County, New York, March 7, 1913. 140 N. Y 
Supp. 54. 
A bank deposit in the names of a husband and wife, subject to withdrawal by 
either, is taxable under the New York Transfer Tax Law, as a transfer intended to 
take effect at the death of the donor, in so far as the deposit consists of money be- 


longing to the depositor and passing to the survivor upon his death. 


Proceeding for a supplementary appraisal of the estate of Burton 5S. 
Durfee, deceased, under the acts relating to taxable transfers of prop- 
erty. From a determination the executrix appeals. Affirmed. 

Knapp, S. Burton S. Durfee died on or about the 2d day of October, 
1911 in the town of Macedon, this county, leaving a last will and testa- 
ment which was admitted to probate by the Surrogate of this county 
on the 11th day of December, 1911, and letters testamentary were 
issued to Elizabeth J]. Durfee, the executrix named therein, on the 15th 
day of January, 1912. A petition was filed in the Surrogate’s office, 
asking for the appointment of an appraiser under the acts in relation to 
the taxable transfers of property. Thereafter, and on the 22d day of 
April, 1912, a further petition was presented by the executrix, asking 
for the appointment of an appraiser, and for a supplementary appraisal, 
on the ground that certain property belonging to the estate had been 
inadvertently omitted upon the appraisal theretofore had. The supple- 
mentary report of the appraiser, who is the county treasurer of this 
county, shows that the decedent had a deposit in the Mechanics’ 
Savings Bank of Rochester, New York, running as follows: © Me- 
chanics’ Savings Bank to Burton S. Durfee, Dr.’’ The first entry is 
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October 3, 1896, as of July 1, 1896. On December 1, 1898, the heading 
was changed by the addition of the words, °° Elizabeth J. Durfee may 
draw.’’ At the time of the death of the testator, the balance in said 
bank amounted to the sum of $655.15. 

The testator also had an account with the National Bank of Com- 
merce of Rochester, headed: “‘B.S.and E. J. Durfee. Either sur- 
vivor may draw.’’ There was a balance in said bank at the time of 
the death of the testator amounting to the sum of $1,087.77. 

The testator also had an account in the Rochester Savings Bank 
headed, © Elizabeth J. Durfee and Burton S. Durtee,’’ and there was 
at the time of the death of the testator a balance in this bank, amount- 
ing to the sum of $1,178.18. 

It appeared, from the testimony taken before the appraiser, that the 
money deposited in the National Bank of Commerce of Rochester, and 
in the Rochester Savings Bank, was money belonging partly to the 
decedent and partly to Elizabeth J. Durfee, and that one-half of each 
deposit belonged to the decedent, and one-half belonged to Elizabeth 
J. Durfee. 

The appraiser has appraised for the purposes of the transfer tax, 
one-half of the balance in the National Bank of Commerce, and in the 
Rochester Savings Bank, amounting to the sum of $1,132.98, and the 
full amount in the Mechanics’ Savings Bank, amounting to the sum 
of $665.15, amounting in all to the sum of $1,788.33. From the deter- 
mination made thereon, an appeal has been taken to me, and the ques- 
tion here for determination is as to whether or not the joint deposits in 
the banks in the name of husband and wife are taxable, upon the death 
of the husband. 

The law relating to taxable transfers, as applicable to this estate, is 
found in chapter 62 of the Laws of 1909, entitled ©‘ An act in relation 
to taxable transfers, constituting chapter 60 of the Consolidated Laws, 
as amended by chapter 706 of the Laws of 1910, as further amended by 
chapter 732 of the Laws of 1911. 

This statute is not a general statute for the purposes of taxation, 


but is a special statute, relating to the taxable transfers of property 


left by decedents. The right to impose this tax must rest upon evi- 
dence sufficiently probative in force to bring it within the statute and 
must establish a case in which the law clearly realizes its imposition. 
Matter of Enston, 113 N. Y, 174, 21 N. E. 87,3 L. R. A. 464; Mat 
ter of Miller, 77 App. Div. 473, 78 N. Y. Supp. 930; Matter of Thorne, 
44 App. Div. 8, 60 N. Y. Supp. 419. 

It may be noted that a careful examination of the statute does not 
show any express provision regarding the taxation of joint deposits in 
banks. The law has recognized for many years a tenancy by the en- 
tirety, as between husband and wife as to transfers of real estate held 
in their joint names as such and the right of survivorship exists to the 
survivor. 
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The reason for this rule was that the common-law rule provided 
that, when land was conveyed to husband and wife, they did not take 
as tenants in common, or as joint tenants, but each became seised of 
the entirety, and that, upon the death of either, the whole survived to 
the other, and that rule has not been changed by the acts enlarging 
the rights of married women. 

While the law does not recognize tenants by the entirety in personal 
property (Matter of Albrecht, 136 N. Y. 91, 32 N. E. 632,18 L. R.A. 
329, 32 Am. St. Rep. 700), it still does recognize a joint tenancy in 
personal property which may be created if the parties so intended, irre- 
spective of whether the tenants be husband and wife, and in sucha 
case the right of the survivor does exist. Matter of Kaupper, 141 App. 
Div. 54, 125 N. Y. Supp. 878; West v. McCullough, 123 App. Div. 
846, 108 N. Y. Supp. 493. 

In the case of Augsbury v. Shurtliff, 180 N. Y. 

Judge Vann, writing, says: 


‘’ That a contract by each of two owners of a fund as tenants in 
common, transfers his interest therein to the other, if he survive him, 
is supported by a good consideration, and I see no reason why the in- 
tention of the parties should not be enforced by the courts. * * While 
such an agreement cannot be performed until after the death of one of 
the parties, it is complete and irrevocable, for neither can withdraw 
therefrom without the consent of the other. It is not testamentary in 


character because it is founded on a valuable consideration and is not 
subject to revocation. It is as absolute as a deed which is to take effect 
so as to pass the title at the death of the grantor.’’ 

It may be said in regard to the case above cited that the joint con- 
tract between the two parties interested in the bank account had been 
signed to be delivered to the bank, and the question at issue was as to 
whether or not this contract had been presented to the bank before the 
death of one of the parties. In the case at bar the evidence does not 
show how or under what circumstances the changing of the bank 
books in the bank was made, or by whose direction. 

In the case of Kelly v. Beers, 194 N. Y. 49, 86 N. E. 980, 128 Am. 
St. Rep. 543, Judge Hiscock, in writing the opinion of the court in 
regard to the bank accounts standing in the name of the two survivors, 
either of which might draw, says: 

‘“It has been held, however, in various decisions, that the mere 
form of the account in such a case as this will not be regarded as suffi- 
ciently establishing the intention of the person making it to create a 
trust in behalf of another or to give to such another a joint interest in 
or ownership of the deposits.”’ 


In other words, that the mere fact of an account standing in the 
names of two parties, with the right to each to draw, does not, in and 
of itself, show such an intention to make a gift as will permit the sur- 
vivor to take the fund without some proof as to the circumstances 
connected with the making of the deposits, or otherwise. 

The same doctrine was held in the case of Bolin, 136 N. Y. 177, 32 








422 THE BANKING LAW JOURNAL 


N. E. 626. In that case the decedent had deposited a certain amount 
of money in a bank in her own name. Subsequently she redeposited 
this money in an account entitled, “‘ Julia Cody, or daughter, Bridget 
Bolin.’’ Upon the death of Mrs. Cody the question arose as to whether 
Bridget Bolin was entitled to this fund by right of survivorship. Brid- 
get Bolin was her daughter. Judge Gray, in writing the opinion of 
the court, says: 

‘’ There were no words of gift, and the receipt and holding of the 
passbook were consistent with the mere custody or agency. The law 
never presumes a gift. To constitute a valid gift, there must have 
been an intent to give and the delivery of the thing. The evidence 
must show that the donor intended to divest herself of the possession of 
her property, and it should be inconsistent with any other intention or 
purpose. 

A different rule seems to apply, however, as between husband and 
wife, and a full examination of the authorities will be found in the 
opinion of Judge Miller in the case of West v. McCullough, 123 App. 
Div. 846, 108 N. Y. Supp. 493, which case was affirmed in 194 N. Y. 
518, 87 N. E. 1130. See, also, McElroy vy. Albany Savings banks, 8 
App. Div. 46, 40 N. Y. Supp. 422; Moore v. Fingar, 131 App. Div. 
399,115 N. Y. Supp. 1035; Sanford v. Sanford, 45 N. Y. on page 723 ; 
Matter of Meehan, 59 App. Div. 156, 69 N. Y. Supp. 9; Borst v. Spel- 
man, 4 N. Y. 284; Fowler v. Butterly, 78 N. Y. 68, 34 Am. Rep. 507; 
In re Eysel Estate, 65 Misc. Rep. 432, 121 N. Y. Supp. 1095; In re 
Rapelje Estate, 66 Misc. Rep. 414, 123 N. Y. Supp. 287. 

The evidence presented to the appraiser does not show a gift causa 
mortis, nor does it show a completed gift, inter vivos, within the rule 
laid down in Beaver v. Beaver, 117 N. Y. 421, 22 N. E. 940,6L. R. 
A. 403, 15 Am. St. Rep. 531. 

Whatever this transaction may be called, whether it was an uncom- 
pleted gift in the nature of a trust, or a joint tenancy, the fact still 
stands out that it was the evident intent and purpose of both the hus- 
band and his wife, and it appears by the testimony, that the accounts 
in these savings banks should be for the common use of both—he put 
his money in the accounts, and she put in hers. Either party could 
have destroyed the condition at any time by drawing out the whole 
fund or any part of it. It is also evident that it was the intention of 
this husband and wife that, upon the death of one, the survivor with- 
out legal formalities should come into immediate, absolute and sole pos- 
session of what remained. During their joint lives, neither one had 
sole and absolute possession of these funds; they had the right to re- 
duce to possession, and that only. The possession was joint. The 


right to reduce was several. It was revocable. It became irrevocable 
at the death of one, and the right to reduce to possession in the life 
time of both resolved into the absolute and sole possession of the bal- 
ance remaining at the death of one. Prior tothe time of the death of 
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either, it might be subject to the rights of the creditors. Beakes 
Dairy Co. v. Berns, 128 App. Div. 137, 112 N. Y. Supp. 529. 

Having in mind the limitations upon the enforcement of this stat- 
ute, which I have discussed, still it seems to me the plain meaning and 
import of subdivision 4 of section 220 of the law relating to taxable 
transfers, as amended by chapter 732, $1, of the laws of 1911, was 
intended to and does include exactly such a situation as is here pre- 
sented. That subdivision reads as follows : 

‘“ When the transfer is of intangible property, or of tangible prop- 
erty within the state made by a resident, or of tangible property within 
the state made by a nonresident, by deed, grant, bargain, sale or vift, 
made in contemplation of the death of the grantor, vendor or donor or in 
tended to take effect in possession or enjoyment at or after such death.”’ 

It seems to me that so much of these deposits as was the property 
of the decedent became transferable at his death as a gift to his wife 
intended to take effect in possession or enjoyment at or after his death. 
If I am right in that conclusion, then the share to which the decedent 
was entitled of these moneys at his death was taxable. 

The determination appealed from must be affirmed, and an order 
to that effect may be entered. 


TRUST DEPOSIT. 


Hessen v. McKinley, New York Supreme Court, Appellate Division. March 7, 1913. 140 N. Y. Supp. 724 


A depositor placed money in a savings bank in his pame ‘*in trust for” his 
niece, sixteen years of age. He exhibited the pass book to her and told her 
that the account would belong to her upon her becoming of age. But, before that 
time arrived he withdrew the account. It was held that he had created a tentative 


trust only and that he revoked it by withdrawing the account. 


Appeal from Special Term, New York County. 

Action by Mary V. Hessen against James A. Mckinley. From a 
judgment overruling a demurrer to the complaint, defendant appeals. 
Reversed and demurrer sustained. 

McLAuGHLIN, J]. Defendant demurred to the complaint, upon the 
ground that it did not state facts sufficient to constitute a cause of 
action. The demurrer was overruled, and he appeals. 

The facts set out in the complaint are, in substance, that the defend- 
ant, a maternal uncle of the plaintiff, on the 28th of December, 1905, 
opened an account in the North River Savings Bank by depositing the 
sum of $5 to the credit of “‘jJames A. McKinley, in trust for Mary 
(this plaintiff), and received a passbook No. 92,141; that 
from time to time thereafter up to the 29th of January, 1908, other de- 


” 


Hessen 


Nore:—For other similar decisions see BANKING LAW JouRNAL Digest, § 176. 





424 THE BANKING LAW JOURNAL 


posits were made by him to the credit of this account, which, together 
with the interest thereon, amounted, in July, 1908, to $2,529.78; that 
on the 3d of September, 1908, he withdrew this amount from the bank ; 
that after the account had been opened defendant, on several occasions, 
exhibited the passbook to her, ‘and acknowledged and declared to her 
and to other persons that the amount of the account in said savings 
bank was for her and intended by him to be for her, and that upon her 
coming of age she would be entitled to get the same as her property; ”’ 
and that at the time the account was opened plaintiff was 16 years of 
age, and became 21 years of age on the 2d of November, 1910. The 
complaint further alleges that after she became cf age she demanded 
that the funds withdrawn from the bank by the defendant be replaced 
or turned over to her, which was refused. The judgment asked is that 
the savings bank account and all the funds deposited therein, together 
with the interest thereon, be declared to have been an irrevocable trust 
created by defendant for the sole benefit of the plaintiff; that an ac- 
counting be had between the parties; and that defendant, as trustee 
for the plaintiff, be directed to forthwith restore and pay to her the 
amount found due. 

In Matter of Totten, 179 N. Y. 112, 71 N. E. 748, 70 L. R. A. 711, 
1 Ann. Cas. 900, the court formulated the rule which was to be applied 
in determining the rights and interests of parties in savings bank ac 
counts similar to the one here under consideration. It said: 

‘* A deposit by one person of his own money in his own name as 
trustee for another, standing alone, does not establish an irrevocable 
trust during the lifetime of the depositor. It is atentative trust merely, 
revocable at will, until the depositor dies or completes the gift in his 
lifetime by some unequivocal act or declaration, such as delivery of the 
passbook or notice to the beneficiary. In case the depositor dies before 
the beneficiary, without revocation or some decisive act or declaration 
of disafirmance, the presumption arises that an absolute trust was 
created as to the balance on hand at the death of the depositor.’’ 

Under this rule the deposit in the form in which it was made cre- 
ated a tentative trust, revocable at will. It could be made irrevocable 
only (a) by some specific act or declaration by the depositor, or (b) by 
the death of the depositor before the beneficiary, without revocation. 
It is urged that this rule does not apply, since the defendant, prior to 
the time the money was withdrawn and the plaintiff became 21 years 
of age, exhibited the passbook to her, and declared to her and others 
that the amount of the account was for her and intended to be for her, 

‘and that upon her coming of age she would be entitled to get the 
same as her property.’”’ 

The passbook, according to the allegations, was not delivered to 
the plaintiff, and the declarations of the defendant were not, in my 


opinion, sufficient, within the rule above quoted, to create an irrevoc- 
able trust. At most, they indicated an intention on the part of the 
defendant, at the time they were made, that the plaintiff was to have 
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the money represented by the passbook when she became 21 years of 
age. There are no allegations in the complaint, or any from which it 
can be inferred, that the defendant intended to give the fund, or any 
interest therein, to the plaintiff in prassenti. The declaration that the 


plaintiff was to have the property when she became 21 years of age 


negatives the idea that any present interest in the deposit was to pass 


to her until that time. The declaration in each instance was, © upon 
the plaintiff becoming of age she would be entitled to get the deposit 
as her property.’’ Prior to her becoming 21 years of age, it was a 
tentative trust merely, revocabie at will. The fact of the withdrawal 
of the fund before the plaintiff reached her majority was a decisive 
and conclusive act of disaffirmance on the part of the defendant. 

Tierney v. Fitzpatrick, 122 App. Div. 623, 107 N. Y. Supp. 527, in 
some respects is quite like the present case. There it was sought to 
take the case out of the rule laid down in the Matter of Totten, supra, 
by showing that the depositor took the passbook to the house of the 
plaintiff and stated to him: 

*’ Here, Frank, here is the book. I have started an account in the 
bank, so if anything would happen to me you would have something to 
fall back upon. * *"’ 

And then the book was put in a safe in plaintiff's house, to which 
the depositor also had access. It was held that such declarations and 
act did not make the trust irrevocable, inasmuch as it is negatived the 
idea that any present interest was to pass to the cestui que trust during 
the lifetime of the depositor. It is true that the decision of this court 
was reversed (195 N. Y. 433, 88 N. E. 750), but solely upon the 
vround that the trial court erred in admitting evidence of declarations 
made by the depositor after the money had been placed in the savings 
bank, to the effect that the reason he had opened the account in the 
form which he did was that he already had as much money in the bank 
in his own name as he was permitted to draw interest upon. 

Matter of Pierce, 132 App. Div. 465, 116 N. Y. Supp. 816, does not 
seem to me to be in conflict with the views above expressed. There a 
father deposited money in a savings bank, in trust for his children, 
placed the passbook in a safe deposit box to which they had access, and 
] 


Stated 


that the deposit would belong to them when they arrived at their 
majority. After all of the children had become 21 vears of age, he 
stated to one of his children, in reply to a request that the account be 
transferred to her, that the accounts already belonged to her, since she 
was 21 vears of age, but she had better leave them, as they were so 
that he could take care of them when he took care of his own accounts. 
The accounts remained as they were until after the father’s death, and 
it was held that the gifts became irrevocable prior to his death, and 
for that reason were not subject to a transfer tax. In that case there 
appeared a present intention on the part of the father to make the gift. 
They were to have the money when they arrived at 21 years of age. 





426 THE BANKING LAW JOURNAL 


After they became 21 years of age, his declaration was that the money 
belonged to them. 

The judgment appealed from, therefore, is reversed, the demurrer 
sustained, with leave to plaintiff to an amended complaint upon 
payment of the costs in this court and in the court below. 

INGRAHAM, P. J., and CLARKE, ]., concur. 

LAUGHLIN, J]. 1 am of the opinion that the proper construction of 
the statement by the settler of the trust is that the trust was to termin- 
ate when the beneficiary attained the age of 21 years, and not that it 
was revocable. I therefore dissent. 

Scorr, J., concurs. 


EFFECT OF WAIVER OF PROTEST. 
Atkinson v. Skidmore, Court of Appeals of Kentucky. February 21, 1913. 153 8. W. Rep. 456 


Under the Negotiable [Instruments Law an indorser who waives protest, waives 


also presentment and notice of dishonor. 


Action by D. B. Skidmore against John D. Atkinson. From a judg- 
ment for plaintiff, defendant appeals. Affirmed. 

TURNER, J. On the Ist day of June, 1908, the Stanton Canning 
Company executed to appellant its negotiable note, payable in three 
months thereafter at the Powell County Deposit Bank of Stanton, Ky.., 
for $228.69. In the face of the note it is provided that indorsers waive 
demand, protest, notice of protest, and all legal diligence to enforce 
collection. Thereafter, and on the first day of September, 1908, appel- 
lant indorsed same in blank to appellee for a valuable consideration. 
In October, 1911, appellee instituted this action against appellant, 
seeking to hold him as indorser thereon. 

The defendant answered, in substance, denying that the plaintiff 
had become the owner of the note before its maturity, but not denying 
that he had indorsed it to plaintiff on the 1st of September, 1908, and 
claiming, in substance, that by reason of his indorsement after it be 
came due he had a right to set up all defenses thereto. For defense he 
set up, in substance, that plaintiff, during all the time he was the 
holder of the note, was a stockholder in the Stanton Canning Company ; 
that in a suit against the company, which was pending in the Powell 
circuit court while he was so the owner thereof, appellee, being a party 
thereto, together with other stockholders, had set up what they claimed 
were all the debts and liabilities of the canning company, and that same 
did not refer to or include this note ; that at the time the note became 
due the said canning company had personal property and real estate 
amply sufficient to pay said note, and so had for some time after the 
same became due ; and pleaded, by reason of plaintiff's failure to pre- 
sent the note against the company, or against the receiver in the suit, 


Nore:—For other similar decisions see BANKING LAW JouRNAL Digest, §¢ 321-416. 
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aforesaid, to settle the affairs of the company, plaintiff had not used 


due diligence or efforts to collect the said obligation from the maker 


hereof, and by reason of all which the plaintiff was estopped from en- 


forcing the same against appellant, or holding him liable on his indorse- 
ment thereof. To this answer the lower court sustained a demurrer, 
and, defendant having declined to plead further, judgment was ren- 
dered against him, and he appeals. 

In our view of this case it is unnecessary to determine whether or 
not the note so indorsed by appellant on the 1st of September, 1908, 
was before or after its maturity. Of course, if it was before, in no 
event could appellant plead any defenses thereto : but if it was after its 
maturity he could. 

In the answer it is denied that the note was presented for payment 
when due, and that payment thereof was refused; but appellant having 
Waived protest in the face of the instrument, under the express pro- 
visions of section 111 of our negotiable instruments act (Laws 1904, c. 
102), he is deemed to have also waived notice of presentment and dis- 
honor. So the onty question we have to consider is whether appellant’s 
answer presented a good defense to the note. 

Appellant's liability as indorser was fixed on the 1st of September, 
1908; and thereafter, as between him and appellee, he was bound to 
see to the payment thereof. As between them, appellee could not be 
estopped by his failure to do something which it was first appellant’s 

to do. At all times between the 1st of September, 1908, and the 
institution of this action, appellant could have taken up the note and 
himself enforced the same against the canning company. Appellee 
had a right to absolutely rely upon and look to the indorser, and as be- 
tween him and the indorser it was not primarily his duty to enforce the 
collection against the canning company. So it is plain that appellee 
will not be estopped in his suit against the indorser because of his fail- 
ure to prosecute with diligence a right of action against the maker of 
the note, when it was the duty of the indorser, who stood between the 
holder and the maker, to do so. 


Judgment atirmed. 


GIFT OF SAVINGS ACCOUNT. 
vidence Institution for Savings v. Wallace, Supreme Court of Rhode Island, February 20, 1913 


There is no gift of a savings bank account, where the depositor retains pos- 
session of the pass-book and there is no evidence tending to show that he intended 
to make a gift of the deposit. 


Bill by the Providence Institution for Savings against Sarah C. 
Wallace and another. From the decree, respondent Ellen A. McBride 
ippeals. Appeal dismissed, decree affirmed, and case remanded. 

Per CurtAM. The evidence does not show that the deceased, Michael 


Nore:—For other similar decisions see BANKING Law Journal Digest, § 212. 
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A. Wallace, ever intended to make a gift of the deposit in the complain- 
ant’s bank to Annie M. L. Purcell, or that in fact any completed gift was 
ever made; he having always retained the pass book in his own posses- 
sion down to the time of his death. We find no error in the decree of 
the superior court entered May 8, 1912. 

The appeal is dismissed, the decree of the superior court is affirm- 
ed, and the case is remanded to the superior court for further pro- 
ceedings. 


PRESENTMENT OF CHECK FOR PAYMENT. 
Turner v. Kimble, Supreme Court of Oklahoma, February 18, 1913. 130 Pac. Rep. 563 


Where che holder of a check is in the same place where the bank is located, he 
must present it for payment before the close of banking hours on the day following 
the date of its receipt. 


Action by A. P. Kimble against J. W. Turner. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

HARRISON, C. This was an action by A. P. Kimble against J. W. 
Turner on a check for the sum of $37.25, drawn by Turner on the 
Merchants’ & Planters’ Bank of Lawton in favor of A. P. Kimble in 
payment of an account due Kimble from Turner. The check was drawn 
between 11 and 12 o’clock of November 6, 1907, during the memorable 
period of ~~ Banking Holidays.’’ It appears from the evidence that 
the check was not presented for payment until the following morning, 
at which time the said Merchants’ & Planters’ Bank was closed, and 
was never reopened for banking business. The check not being paid, 
Kimble notified Turner of its nonpayment, and, upon Turner's refusal 
to pay same or make the account good in some other manner, this suit 
was instituted and judgment rendered tor plaintiff. 

The only question involved is whether the check was presented 
within reasonable time by the drawee. 

Section 3703, Wilson’s Rev. & Ann. Stat. of Okla., provides: “* A 
check is a bill of exchange drawn upon a bank or banker, or a person 
described as such upon the face thereof, and pavable on demand with- 
out interest.’’ 

Section 3665 provides: “When a bill of exchange is payable at a 
specified time after sight, the drawer and indorsers are exonerated if it 
is not presented for acceptance within ten days after the time which 


would suffice, with ordinary diligence, to forward it for acceptance, 
unless presentment is excused.’’ 


Section 3680 provides: “If a bill of exchange, payable at sight, or 


on demand, without interest, is not duly presented for payment within 
ten days after the time in which it could, with reasonable diligence, be 


Note.—For other similar decisions see Banking Law JournaL Digest, § 400. 
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transmitted to the proper place for such presentment the drawer and 
indorsers are exonerated, unless such presentment is excused.”’ 

These statutes were construed, and the question involved in the 
‘ase at bar settled, in a well-reasoned opinion by Justice Burwell in the 
case of School District No. 57 v. Eager, 19 Okl. 235, 91 Pac. 847, 
wherein it is said: °° It will be observed that, on a bill of exchange 
pavable on sight or demand, the payee has ten days in which to present 
the same for payment. The appellee insists that the law also gives to 
the holder of a check ten days in which to present it for payment. 
We are not willing to give the language of the statute the interpre- 
tation contended for. The Legislature have said that the drawers 
or indorsers of a check are exonerated by delay in presentment only to 
the extent of injury occasioned thereby ; and, with this and certain 
other exceptions, a check is subject to all of the provisions of the Code 
concerning bills of exchange. Checks, as a rule, are used in paying 
obligations that are due, and take the place of the cash itself; and, 
while a check is not an assignment of the fund against which it is 
drawn until accepted by the drawee, still the law recognizes that the 
funds are placed in bank for the purpose of paying checks drawn by the 
depositor on the bank. Hence the law requires one holding a check to 
use reasonable diligence in presenting it for payment. By the weight 
of authority, where the holder of a check is in the same place where the 
bank is located, it must be presented before the close of the banking 
hours of the bank on the day following the day of its receipt. Cali- 
fornia has the same statute as this territory regarding checks, and the 
Supreme Court of that state have adopted the rule stated herein. In 
the case of Ritchie, Osgood & Co. v. Bradshaw & Co., 5 Cal. 228, it is 
said: ° The payee of a check, in presenting it for payment, in order to 
hold the drawer, is bound to the exercise of reasonable diligence. That 
reasonable diligence in the presentation of a check drawn upon a 
banker has, by the uniform current of authority, been held to have 
been sufficiently exercised by the presentation for payment upon the 
next day during the usual banking hours.’ To the same effect are the 
following cases: Himmelmann vy. Hotaling, 40 Cal. 111 (6 Am. Rep. 
600), Simpson vy. Pacific Mutual Life Ins. Co., 44 Cal. 139; Holmes 
v. Roe [62 Mich. 199], 28 N. W. 864 |4 Am. St. Rep. 844], and Tied- 
man on Commercial Paper, p. 725, § 443. See, also, Cyc. vol. 5, p, 
531. The statute expressly excepts checks from the operation of this 
law on bills of exchange in that a check must be presented without 
delay ; but, if the holder delays beyond a reasonable time for present- 
ment, the drawer is exonerated only to the extent of his injury. The 
check was properly signed, as stated before, on April 2d, and the ap- 


pellee should have presented it for payment on the 3d of April but for 
the fact that that day was Sunday. Therefore he had all of the banking 
hours of the 4th of April in which to present it.’’ 

The facts in the case at bar are: That plaintiff received the check 
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between 11 and 120’clock on November 6th. That at that time, under an 
agreement among the banks of the city of Lawton, depositors were not 


being paid but $5 a day; that is, no depositor could draw out in cash 


more than $5 in one day. That the balance of any deposit, if paic 


all, was paid in what was termed clearing house certificates. The 


plaintiff was not a depositor of the Merchants’ & Planters’ Bank, but 
did his banking business with another bank. He testified that it was 
his custom to deposit all checks received on one day early the next 
morning, and that on the morning following the date of the check he 
presented it at the bank at which he did business, but was refused 
credit for same, because the Merchants’ & Planters’ Bank, on which 
the check was drawn, was closed, and paid no checks thereafter. These 
facts being so similar to those involved in the School District Cas« 
supra, at least the law being so similarly applicable to the facts in the 


two cases, the application in School District No. 57 v. Eager is fol 


lowed, and the judgment of the county court is affirmed. 


NON-NEGOTIABLE NOTE. 
Lockwood, NewYork Supreme Court, Appellate Division, Marc} 


A note, payable to the payee, and not to order or bearet 


does not import a consideration. 


Action by Clinton W. Kinsella against Traviss D. Lockwood 
a judgment overruling defendant’s demurrer that the complain 
state a cause of action, defendant appeals. 
sustained, with leave to plaintiff to plead ove 

Argued February term, 1913, before SEABI 

Bruyur, J The complaint pleads a note drawn pa} 
but noz to order or to bearer. “nder section 
Instruments Law (Consol. Laws 1909, c. 38), 
not negotiable. Fulton v. Varney, 117 App. Div. 

Supp. 608. 

It therefore d t import consideration. Devov 
App. Div. 10, 65 N. Y. Supp. 459. 

While the complaint alleges that it had been given °° for a valuable 
consideration,’’ such an allegation is merely a statement of a legal 
conclusion, and not of a fact. Browning, King & Co. v. Terwillige1 
144 App. Div. 516, 519, 129 N. Y. Supp. 431. 

Judgment reversed, and demurrer sustained, with leave, however, 
to plaintiff to plead over within six days, on payment of costs of the 
action to date, and with costs of this appeal to appellant. All concur 


Nove :—For other similar decisions see BANKING Law JouRNAL Digest. § 515 
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THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 
BY JOUN EDSON BRADY, OF THE NEW YORK BAR 


Il. OFFICERS AND AGENTS OF BANKS (Continued). 


$71. Liability of National Bank Directors, Where Management of the 

Bank has Been Relinquished to Cashier, or Other Officer, and Loss 
Occurs (Continued). 

National bank directors must exercise ordinary care and prudence 

in the administration of the affairs of the bank; thev must 

the officers to whom the management of 

the bank is entrusted, and mav be held liable for losses occurring 


through the dishonesty of such officers, where thev are cuilty of 


reasonadiv Supervise 


ZTross nattention 


$72. Liability of Directors for Losses, Where Affairs of Bank Are En- 
trusted to Committee. 

Where the directors appoint a committee from among their number 

and charge them with certain duties, the members of the commit 

tee are held to a stricter rule of liability than the other directors. 


$71. Liability of National Bank Directors,Where Management of the 
Bank has been Relinquished to the Cashier, or Other Officer, and Loss 


Occurs (Continued.) We have under consideration the cases involvy- 


ing the liability of directors of national banks where loss has occurred 
as a result of their neglect to perform their proper duties. Another 
instance of personal liability on the part of the directors of a national 
is Ackerman vy. Halsey, 37 N. J. Eq. 356, where a bill was filed 
litor and stockholder of the Mechanics’ National Bank of 
vainst the ten men who were its directors at the time of the 
he bank in 1881 The bill alleged that for a good many 
j plaintiff had been the owner of one hundred and fifty-five 
shares of the capital stock of the bank. During that time the president 
of the bank and the board of directors utterly neglected their duties and 
permitted the cashier to have absolute control of the affairs of the bank, 
to use and lend the money of the bank as he saw fit, without requiring 
of him any security for the faithful and honest performance of his 
duties. The cashier, encouraged and aided by this neglect, wrong- 
fully abstracted and misapplied the funds of the bank to an amount ex- 
ceeding two million dollars, thus bringing on the ruin of the bank. 
The bill alleged that the directors had the fullest opportunities and 
facilities for honestly performing their duties, and that a very moderate 





432 THE BANKING LAW JOURNAL 


exercise of the duties expected and required of them would have 
avoided the loss complained of and prevented the ruin of the bank. 
The holding of the court is found in the following statement : 

‘As a general rule the directors of a corporation are only 
required, in the management of its affairs, to keep within the 
limits of its powers, and to exercise good faith and honesty. 
They only undertake, by virtue of their assumption of the duties 
incumbent upon them, to perform those duties according to the 
best of their judgment and with reasonable diligence, and a 
mere error of judgment will not subject them to a personal lia- 
bilitv for its consequences. And unless there has been some 
violation of the charter or the constating instruments of the 
company, or unless there is shown to be a want of good faith, or 
a wilful abuse of discretion, or negligence, there will be no per- 
sonal liability. They are personally only bound in the manage- 
ment of the affairs of the corporation to use reasonable diligence 
and prudence, such as men usually exercise in the management 
of their own affairs of a similar nature. But they are person- 
ally liable if they suffer the corporate funds or property to be 
wasted by gross negligence and inattention to the duties of their 
trust. The case made by the bill is one of absolute neglect by 
the defendant directors of all the essential duties of their office. 
Conceding that the specific violations of duty pointed out might 
not of themselves, if they stood alone, suffice to fix personal lia- 
bility, in connection with the general statement and charge of 
absolute neglect of all essential duties, they obviously assume a 
different character, for the allegations are to be taken all together, 
and the specifications are to be considered in the light of the 
general statement. The allegations of the bill are sufficient to 
fix personal liability upon the directors. The case made by them 
is one of the most absolute and unqualified inattention and 
neglect. If the case made by the bill is not sufficient to fix per- 
sonal liability, then no neglect of duty, however gross and ex- 
treme, will render directors personally liable.*’ 

$72. Liability of Directors for Losses, Where Affairs of Bank are 
Entrusted to Committee.—Frequently the directors of a bank appoint 
one or more committees from among their number and impose upon 
them certain duties with respect to the affairs of the bank. Generally 


these committees are given the responsibility of passing upon loans 


made bythe bank. When losses occur through the negligence or inat- 
tention of the members of such a committee, the question sometimes 
arises as to which, if any, of the directors are personally liable. 

In Hanna vy. People’s National Bank, 35 Misc. Rep. (N. Y.) 517, 
71 N. Y. Supp. 1076, the plaintiff was a stockholder in the defendant 
bank and brought the action in his own behalf, and in behalf of all 
others similarly situated, to recover the amount of depreciation in the 
value of his stock, brought about through the misconduct and negli- 
gence of the directors in loaning the funds of the bank to an irrespons- 
ible party. The directors were joined as defendants. The loans con- 
sisted of a series of discounts for a dealer in cheap musical instruments. 
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The notes discounted were taken by the dealer from persons not known 
or shown to be responsible and were frequently protested or renewed 

The by-laws of the bank provided that the directors should meet 
weekly. As a matter of fact they met only twice a year. There was 
t commitee called the discount committee, consisting of the president 
and three directors and the cashier. Their duties were to discount and 
purchase bills, notes, and other evidences of debt, and to report to the 
lirectors the bills and evidences of debt held by the bank, at the weekly 
meetings of the board. There was another committee appointed by 
the board of directors, known as the examining committee, consisting 
of three members of the board, who counted the cash, compared the 
assets and liabilities, as shown upon the books, and whose duty it was 
to report the condition of the bank every three months and recommend 
desirable changes. 

It was held that the directors, who were members of either com 
mittee, were liable. They were bound to “' exercise care and prudence 
in the execution of their trust to the same degree that men of common 
prudence ordinarily exercise in their own affairs.’* The directors in 
this case were farmers, having little experience in banking affairs and 
trusting largely to their cashier. 3ut they had permitted over $30,000 
of the bank’s money to be loaned a traveling organ peddler upon notes 
of his purchasers, unknown, or not known to be responsible. And this, 
the court concluded, did not come up to the standard of prudence which 
men commonly exercise in their own affairs. Two of the stockholders, 
who joined with the plaintiff, did not purchase their stock until after 
the damage had been done. It was held that these two were not entitled 
to relief. One of the defendant directors was not a member of either 
committee. As to him it was held that there was no liability. 

Kavanaugh v. Gould, 147 N. Y. App. Div. 281, 131 N. Y. Supp. 
1059, was an action against the trustees of a trust company brought on 
behalf of stockholders to recover sums of money claimed to have been 
lost by the company as the result of the negligence of the trustees. 


. a~@# - . . 
By the testimony of one of the witnesses it appeared that there was 


a custom among the banks of New York city to intrust to an executive 
committee of the board of directors the supervision of the detail man- 
agement of the bank. 

In the opinion it was said : 

‘ The directors generally not upon the executive committee 
are not supposed to have knowledge of the details of the busi- 
ness management of the corporation which are not submitted to 
them. In other words, it is not their custom to actively search 
the individual transactions in a bank that they may learn the 
responsibility of its debtors, or the nature or value of the col- 
lateral. This they intrust, #rs/, to the executive officers of the 
bank. who are carefully chosen and paid for their services ; 
secondly, to the supervision of the executive committee of their 
body, which is chosen with a special reference to this duty, and 
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to which committee must be reported weekly all the transactions 
of the bank.’’ 

But the fact that the directors create committees from among their 
number and charge them with certain duties does not relieve directors 
not on those committees from all responsibility as to the affairs of the 
bank. This was stated by the court in the following language : 

‘’ This custom, however, does not relieve the directors general- 
ly of all responsibility. If the by-laws require monthly meet- 
ings they must make diligent effort to oe present thereat. They 
must give their best efforts to advance the interest of the corpora- 
tion, both by advice and counsel and by active work on behalf of 
the corporation when such work may be assigned tothem. If at 
their meetings, or otherwise, information should come to them of 
irregularity in the proceedings of the bank they are bound to take 
steps to correct those irregularities. The law has no place for 
dummy directors. They are bound generally to use every effort 
that a prudent business man would use in supervising his own 
affairs, with the right, however, ordinarily to rely upon the vigi- 
lance of the executive committee to ascertain and report any ir- 
regularity or improvident acts in its management.’’ 

The complainant in the case of Warner v. Penoyer, 82 Fed. Rep. 181, 
was the receiver of the First National Bank of Watkins, New York, 
which is a village of about 3,000 inhabitants. The bank was organ 
ized in 1883 and in 1894 it closed its doors, hopelessly insolvent, as a 
result of the dishonesty of the cashier, to whom the entire management 
of the bank had been entrusted. The cashier was the son of a former 
president of the bank. He started as errand boy and rose to the position 
of cashier, where he was continued until the bank’s failure, being its chief 
executive officer for at least eighteen months prior to the failure of the 


bank. <Atthe time this case was before the court he was serving a term 


in prison for his crimes in wrecking the bank. The directors were al 
men of good character and had the confidence of the community 
With two exceptions they were farmers. <All were unacquainted with 
the details of banking and had but little knowledge of bookkeeping. 
To all outward appearances, before the discovery of his wrongdoing, 
the character of the cashier was above reproach and his life was appar- 
ently blameless. 
The situation presented is thus depicted by the court : 

A village bank managed exclusively by its cashier, who is 
believed to be honest, but whose dishonesty and incompetency 
result in wrecking the bank. A set of books, for the most part 
correctly kept, which, if examined, would have disclosed the 
reckless financiering of the cashier. This examination, depend- 
ing upon the time it was made, would, probably, have saved the 
bank from failure or greatly reduced its losses. A board of 
directors composed of men knowing little of banking, but honest 
and respected, who intrust the administration of the bank to the 
cashier relying upon his representations and never examining 
the books except as statements, purporting to be taken from them, 
are submitted to the board from time to time. The question of 
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liability can be narrowed to the single inquiry, should the 
directors have examined the discount register and general 
ledger? Are they liable for not doing this ? 

Under the authority of the case of Briggs v. Spaulding, 141 U.S. 
132, it was held that the defendants were not personally liable for the 
losses caused by the wrongdoing of the cashier. The principal reason 
for so holding was that the rule laid down in that case does not require 
an examination of the books of the bank by the directors, unless they 
become acquainted with some fact calculated to arouse their suspicion. 

Upon appeal this decision was reversed as to certain of the defen- 
dants. The appeal is cited as Warner vy. Penoyer, 91 Fed. Rep. 587. 
The tact was brought out that the board had created an examining com- 
mittee and a committee on discounts, composed of certain of its mem- 
bers, whose duty it was to examine the bank's condition and securities 
periodically. As a matter of fact the committees made no independent 
examinations, but merely checked the notes by a list furnished by the 
eashier. One of such lists, which was approved some time before the 


failure of the bank, showed eight notes for $5,000 each, but no member 


of either committee had anv recollection of having seen these notes. 


The testimony of a member of the discount committee exhibited the 
situation in a succinct statement. He testified: 

‘I saw he (the cashier) was offended if I made any sugges- 
tions,and I had every confidence in the way in which he conducted 
the business.”’ 

It was this attitude on the part of the directors which permitted the 
‘to run the bank in his own way and to ruin it before the direc- 
tors were aware that there was any trouble. 
ras held that the members of the two committees were personally 
r the losses which had occurred through the wrongdoing of the 
If they had faithfully performed their duties, while it could 
» said that there would have been nothing to criticize in the 
the bank, certain of the losses would not have been thrust 
1k and the bank might have been saved. 
‘dits regret upon rendering a decision against the 
nmittees in the following terms: 

We have reached the conciusion that there should be a de 
cree against the directors named with great reluctance, because 
their neglect of a proper supervision of the bank was in a sense 
unintentional, and is palliated by their business inexperience, 
and they have already sustained 

cipal stockholders of the bank.’’ 
(To be Continued.) 


considerable losses as the prin- 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR 
CAUTION 
In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 


paper or document, a copy should be sent, also copies of letters having reference to the transac 


tion out of which the question arises 


NOTING A BILL FOR PROTEST. 

Editor Banking Law Journal CorreyvVILLE, Kans., April 23. 1915 

Dear Str:—Referring to Sec. 265, Negotiable Instruments Act, as follows, 
‘+ When a bill is protested, such protest must be made on the day of its dis 
honor, unless delay is excused as herein provided. When a bill has been duly 
noted, the protest may be subsequently extended as of the date of noting,” 
will you kindly advise me if the provisions of the Act (Sec. 173-4-5), covering 
time when notice of dishonor must be viven, govern as to the time the notary has 
in which to give his notice of nonpayment 

Also kindly explain what is meant by *+ noting “ a protest, and extending it as 
of date of noting. Yours truly, CASHIER. 


Answer :—Sections 173, 174 and 175 regulate the time within which 
a notary must send out notices of protest. Where there has been a 
formal protest bya notary, the notices must be sent out within the same 
time as where the instrument has been dishonored and there has been 
no formal protest. As declared in section 263, where an instrument is 
formally protested, the protest must be made out on the day of dis- 
honor, unless the delay is excused as provided in other sections of the 
statute. But if the bill has been duly noted, the protest may be made 
out later and for all purposes dates back to the time of the noting. 

The *’ noting ’’ is merely a preliminary step to the protest; it con- 
sists of a memorandum made by the notary, usually containing his 
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initials, the date when presentment was made, the reason, if any is 
given, for nonacceptance or nonpayment, and the amount of the noting 
charges. The noting is part of the protest if the protest proper is not 
written out on the same day. And when the protest is subsequently 
written out it dates back to the iime of the noting. A notary should 
always note the protest at the time of the dishonor. The noting is 
usually made on a ticket attached to the dishonored instrument. 
Skinner’s Notaries’ Manual, section 267. 

In Selover on Negotiable Instruments, page 273, it is said: ~ Pro- 
test must be made on the day the bill is dishonored. The notary need 
not, however, make out the formal protest at that time. He may make 
a note of the facts, and draw up or extend his formal protest after- 
wards. The rule has been stated as follows: It seems to be clearly 
established by the general current of authority that the protest must 
be made on the same dav with the presentment and demand, though a 
noting of the protest on the bill itself may be regarded as an incipient 
step toward a protest, which may be completed afterwards at any time, 
by drawing up the protest in form.’ Commercial Bank of Kentucky v. 
Barksdale, 36 Mo. 563. The formal protest or extension of the original 
notiny takes date as of the date of the noting. In order that delay 
may defeat a recovery, the drawer must show that he has suffered loss 
thereby.’’ 


EIT COIN AS A CRIMINAL 
NSE. 


POSSESSION OF COUNTERF 
OFFE 


Edttor Banking Law Journal (FREENE, Lowa, April 21, 1915. 


Dear Str:—In the last issue of a small bank magazine published by a firm in 
Indianapolis, a suggestion was made to display counterfeit money, etc., for advertis 
ing purposes. The writer had the idea that there was a penalty attached to a dis 
play of this sort and wrote the publishers They replied stating that they were no 
informed on the subject, and it occurred to me that you might be able to give me 
more definite information. 

Hoping to hear from you at an early date and thanking you in advance for the 


information, I am, Yours very truly, Asst CASHIFR. 


Answer :—The statutes of the United States do not provide a penalty 
for merely having possession of counterfeit coin. The penalty applies 
only where the possession is coupled with an intent to defraud. Never- 
theless the possession of counterfeit money, even though for advertis- 
ing purposes only, would seem to be unwise, especially if the coins are 
vood imitations of real money. 

Section 5457 of the Federal Statutes, which applies to counterfeiting 
gold or silver coins, provides that: “‘ Every person who falsely makes, 
forges or counterfeits * * any coin or bars * * or has in his possession 
any such false, forged or counterfeited coin or bars, knowing the same 
to be false, forged or counterfeited, with intent to defraud any body 
politic Or corporate, or any other person or persons whatsoever, shall 
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be punished by a fine of not more than five thousand dollars, and by 
imprisonment at hard labor not more than ten years.”’ 

Section 5458 provides a lesser penalty for counterfeiting minor 
coins. 

In United States v. King, 5 McClean (U. S.) 208, Fed. Cas. No. 
15,535, the defendant was charged with having in his possession a 
number of counterfeit American half dollars and dimes. The defend- 
ant was a professor of magic and claimed to have the coins in his pos- 
session for the purpose of giving public exhibitions of magic. One 
witness, a distinguished professor of magic, testified that it was cus 
tomary for those engaged in that business, to use counterfeit dimes or 
other coins to avoid the losses to which they are liable from the use of 
genuine coins. Three witnesses stated that they had been present at 
performances given by the defendant in which he had used the coins 
described. 

It was held that the presumption of guilt which arose from the fact 
that the defendant had the coins in his possession, could be nevatived 
by evidence showing that the false coins, though manufactured by the 
defendant, were made for an innocent purpose, or a purpose not ren- 
dering the act criminal under the provisions of the statute. 

In the opinion it was said: © The use of the word talsely in the 
statute implies that there must bea fraudulent or criminal intent in the 
act and the statute contemplates no other intent, in the act of making, 
as necessary to constitute the crime, but that of disposing of, or passing 
the spurious coin as true and genuine. If made for any other purpose 
—though that purpose is not a justifiable or defensible one in a moral 
aspect—the party does not incur the legal guilt contemplated by the 
statute.’’ 

The court further said: It is true bevond all question that the 
coin of the country should be scrupulously guarded by law. The social 
and commercial interests of any people are involved in its preservation 


from adulteration and forgery. And it is competent for Congress, | 


\ 
suitable enactments, to protect the sacredness of the metallic currency 
of the country, by a provision that shall punish the act of counterfeiting 
it, for any, even an innocent purpose. But the existing law does not 
reach such a case.’’ 

It has been held that the state courts have concurrent jurisdiction 
with the courts of the United States in matters pertaining to counter- 
feiting and muny of the states have statutes prescribing penalties for 
such offenses. 

Section 4861 of the Iowa statutes provides as follows: “If any 
person forge or counterfeit any gold or silver coin, current by law or 
usage within this state, or if any person have in his possession at the 
same time five or more pieces of false money, or coin, counterfeited in 
the similitude of any gold or silver coin current, as aforesaid, knowing 


phe same to be false and counterfeit, and with intent to utter or pass 
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the same as true, he shall be imprisoned in the penitentiary not more 
than ten nor less than one year.’’ 

Section 4862 provides a less severe penalty where the number of 
counterfeit coins, made or possessed, is less than five. 

These provisions, like those of the Federal statute do not prohibit 
the possession of spurious coin for innocent purposes. To constitute 
an offense within the statute it must appear that the party having pos- 
session of the coins, entertained an intent to utter or pass them as true. 


BANK’S RIGHT TO SET-OFF DEPOSIT. 

Editor Banking Law Journal. Boston, Mass.. May 2, 1915. 

DEAK SiR When a business house fails a question always arises as to whether 
a bank is entitled to hold a deposit in offset of obligations of the failed concern 
owned by the bank. The problem is frequently complicated over the question 
whether the obligations of the company have matured or not, also upon the nature 
of the insolvency proceedings, whether common law assignment. receivership or 
bankruptcy. 

It has occurred to me on a number of occasions that a treatise upon this im 
portant point in your columns would be very instructive to your readers, and | 
therefore take the liberty of bringing it to your attention. 


Very truly yours, Vick-PRESIDENT. 


Answer:—In general a bank has a right to apply a deposit to any 
matured, unsecured debt of depositor. Where the claim is matured 
the right of set-off exists irrespective of whether proceedings based 
upon the insolvency of the debtor have been instituted or not 

A bank may exercise its right of set-off against the trustee in bank 
ruptey of one of its depositors. And it is held that an insolvent, by 
depositing money in a bank, within tour months of the filing of the 
petition in bankruptcy, does not thereby make a transfer of property 
amounting to a preference, which, under the bankruptcy act, will de 
prive the bank of its right to set off the amount of the deposit on the 
date of the adjudication against the obligations due the bank from the 
bankrupt. N. Y. County Nat. Bank v. Massey, 192 U.S. 138. 

In Steinhardt v. National Park Bank, 120 N. Y. App. Div. 255, the 
action was by a trustee in bankruptcy to recover from a bank the amount 
of a deposit made by the bankrupt more than four months prior to the 
bankruptcy. The bank held demand notes made bythe bankrupt which, 
in amount, greatly exceeded the amount of the deposit. The bank 
held certain securities as collateral for the payment of the notes. But 


when the securities were sold the proceeds were not sufficient to pay 


T 
the notes. It was held that the bank was entitled to set off the deposit 


against the balance due on the notes. 

The right of set-off may also be exercised as against the receiver of 
a corporation. Wheaton vy. Daily Telegraph Co., 124 Fed. Rep. 61. 
In this action it appeared that a receiver was appointed for the Daily 
Telegraph Co. in an equity suit, brought by a stockholder. The com- 
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pany had a deposit of about $2,000 with the New Amsterdam National 
Bank. The bank held a note of the company for $6,500, which was 
then due and payable. It was held that the bank had a right to retain 
the deposit and set it off against the note. 

The right of set-off exists in favor of a bank against an assignee in 
insolvency. Clark v. Northampton Bank, 160 Mass. 26, 35 N. E. Rep. 
108. In this case it was held that a bank is entitled to set off the amount 
of a promissory note held by it against the balance due, on account of 
money deposited in the bank by the maker of the note, at the time in 
solvency proceedings are begun by the latter, unless deposits made after 
the date when, to the knowledge of the bank, the depositor is unable to 
meet his obligations, are made in violation of the statutes of Massa- 
chusetts relating to preferences. 

Where the debt has not matured, and no proceedings based on in 
solvency have been instituted, it is generally held that there is no right 
of set-otf. Thus, it has been held in Massachusetts that a bank, hav- 
ing funds of a depositor, has no right of equitable set-off entitling it to 
refuse payment of the depositor’s checks, in order to apply the funds 
to unmatured notes of the depositor, on the ground that the depositor is 
in fact insolvent, if proceedings in insolvency or bankruptcy have not 
been instituted by or against the depositor, and he has not made an 
assignment at common law. Wiley v. Bunker Hill National Bank, 183 
Mass. 495, 67 N. E. Rep. 655. This action was brought by the depos- 
itor to recover damages for the bank’s refusal to honor his checks, and 
the plaintiff was permitted to recover. The court decided the case on 
the authority of Spaulding v. Backus, 122 Mass. 553, where it was 
said: *’ Whatever may be the rights of a party whose debt is due and 
payable, to compel an insolvent debtor to set off a claim against him 
not due,—which question we are not called upon here to decide,—we 
are clearly of opinion that a party, whose debt is not due, has no equi- 
table claim to have it set off against a debt of his own, already due, in 
the hands of a party who is insolvent.’’ 

The court, referring to the fact that no proceedings based on insolv- 
ency had been started, said: * If proceedings ininsolvency or bankruptcy 
had been instituted by or against the plaintiff at or before the present- 
ment of the checks, or even if the plaintiff had made an assignment at 
common law for the benefit of his creditors, the case would no doubt 
have stood differently.’’ 

In sone jurisdictions, as intimated in the above decision, an unma- 
tured debt may be set off where a petition in bankruptcy has been 
filed, or other proceedings in insolvency have been taken. 

In Steinhardt v. National Park Bank, 120 N. Y. App. Div. 255, 
the court said:  “‘ The relation between a bank and a depositor is 
debtor and creditor. The notes being payable on demand were due 
and payable at the time of the filing of the petition in bankruptcy, 
but even if they were not, it is well settled that this provision of the 
Bankruptcy Act, relating to set-offs applies to any debt provable in 
bankruptcy, even though not then due.’’ Citing Matter of Semmer, 
135 Fed. Rep. 77. 

In other jurisdictions the right of set-off, even upon insolvency, is 
restricted to matured debts. 











Modern Banking and Trust Company Methods 
BY 
WILLIAM McCHESNEY MARTIN, A.B., LL. B., 
Of the Mississippi Valley Trust Company, St. Louis. 
_— 
CHAPTER XI. 
Discounts and Loans. 

According to the Standard Dictionary a discount is ‘the interest 
allowed for advancing money on negotiable securities not yet due; the 
deduction allowed or counted off from the face amount of the securities, 
either due or to become due at the time money is advanced upon them.’’ 
In other words, discount is prepaid interest. 

This same authority defines a loan as ©’ something lent, especially a 
sum of money lent at interest.’’ 

The difference then, as stated by standards on the English language 
is that a discount* is prepaid interest, and a loan is principal. The 
banker however, exercising the rhetorical privilege of naming a thing 
by some distinguishing characteristic, by the word discount means 
either the principal upon which interest is prepaid, or that interest it- 
seif. In fact the word in a bank is even more often applied to the 
notes than the prepaid interest on them. When a banker speaks of his 
discounts, he is generally referring to his notes that have been dis- 
counted, not to his charges on those notes. 

Paper arising out of commercial transactions is that most subject to 
discount, and we hear so frequently the words © discount of commer- 
cial paper’’ that there is a danger of considering that discounts are 
confined to this class of loans. However, time loans secured by col- 
lateral, are frequently, we might say generally, discounted. It is the 
loan on call or demand loan on which the interest is not taken in 
advance, but is charged periodically, and as this character of loan is 
usually on collateral, and is much more frequent than the time loan on 
collateral, this is another cause of the impression that discounts ’’ 
applies to commercial paper and “‘loans’’ to loans on collateral. 

The banks in practice as a rule do not attempt to differentiate be- 
tween a discount andaloan. They consider these terms synonymous, 
though to be safe they use the inclusive term © Loans and discounts.’’ 
Under this general heading they place all their loans, whether not on 
collateral or on collateral, whether demand or time, whether discounted 
or the interest charged periodically. However, it is clear that while 
there can be no discount that is not a loan, as distinguished by prepay- 
ment of interest, there are many loans that are not discounts. 

* Bink Discount as distinguished from True Discount was discussed in Chapter 
I. See October, 1911, issue Bankinc Law JourNnaAL, pages 845 and 846. 
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TRUST COMPANIES PURCHASE PAPER. 

In trust companies as a general thing the word © discount’’ never 
appears on any of their records. The reason for this is that in most 
of the states trust companies, while they may lend on collateral and 
discount such loans, ure not allowed to discount commercial paper. 
They are, however, permitted to purchase such paper, and often do so. 
The result is that practically all the commercial paper the trust com 
panies hold in form is payable to bearer, and while it originates not as 
a direct discount to the customer must be handled, once in the hands 
of the company, in the same way as a customer’s paper is cared for in 
a bank. Trust companies use the word “‘loans’ but instead of ** dis- 
counts ’’ use “' bills receivable,’’ * bills purchased ’’ or some such term. 

THE DIFFERENCE BETWEEN DISCOUNT DEPARTMENT AND LOAN 
DEPARTMENT. 

When it comes to the pra:tical matter of systematizing the work 
connected with ©‘ Loans and Discounts ’’ or ‘’ Loans and Bills Receiv- 
able’’ naturally the distinguishing feature will be the difference in 
duties required by the class of loan. The commercial loan or discount 
is based on faith in the borrower and his business, the collateral loan 
is based primarily upon the collateral, but also on the borrower. 
Therefore, the difference in the two loans is found in the collateral. 
In an institution where there are not only a great many commercial 
loans, but also many loans on stocks and bonds which are continually 
fluctuating in value and require close attention so as to keep up the 
proper margin of security, it is natural to find a department to look 
after the commercial loans, and one to look after the collateral loans. 
The commercial loan department, because it deals chiefly with discount- 
ed paper is called the discount department ; the collateral department, 
because it deals chiefly with loans on which interest is taken period- 
ically, and not in advance, the loan department. So it is we have an- 
other meaning of the word “© discount ’’ when used with department. 
So far as the writer has been able to learn, where a bank has a dis- 
count department and a loan department, the discount department 
handles all loans not on collateral and the loan department all loans 
on collateral, whether discounted or not, and whether the collateral be 
warehouse receipts or stocks and bonds. 

Since these two classes of loans are so similar, they can be kept 
track of by the same book entries and as in the majority of banks 

‘ discounts ’’ predominate over loans’ the greater number of banks 
do not have separate departments, but record both kinds of loans under 
the general term ** discounts ’’ in the Discount Register hereafter de- 
scribed. Even in these banks, however, the beginning of departments 
is found, for after the Discount Register entries, the loans are often 
carried in two books, one for loans not on collateral, and one for loans 


on collateral. 
OFFERING BOOK. 


When an application for a loan is received, the credit department 
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immediately makes its investigation. The result is shown on the 
Offering Slip described in the preceding chapter. Sometimes ro offer- 
ing slip is used, but a report is furnished and the loan or discount is en- 
tered on what is known as an Offering Book,a form of which is as follows: 
Date 






Maker 








Endorser or 
Collateral 


Discounter Time Rewgrks: 










1 
‘ 


This Offering Slip or Offering Book goes before the Discount or 
Executive Committee. If the application is rejected the Offering Slip 
is so marked or an © R,’’ meaning rejected, placed in the column of 
the Offering Book headed Remarks. Frequently a red line is run 
through the loans marked *’ R”’ on the Offering Book. If the appli- 
cation is accepted the committee places its initials on the Offering Slip 
oran <A’’ meaning accepted is written under the heading  Remarks”’ 
inthe book. When the committee has passed on the loans and marked 
them, they should initial the page of the book. 

In small banks this record of the officers’ or committee's action 
can be shown on the Discount Register hereafter described, thus doing 
away with any preliminary records. However, it would seem a good 
practice for banks not caring to use an Offering Slip to require all 
applications for loans to be written on its own form, and then have 
them placed in a loose-leaf book. If the application for the loan comes 
through the mail, then have a clerk fill out the bank's form, refer- 
ring to the letter. These applications can then be presented to the 
committee whenever it meets and on them can be placed the initials of 
the committee showing that they have seen all applications passed on 
by the officers in the intervals between meetings. 

If the discount or loan is accepted, then the discount department 
commences work. Often it has to make out the note. In any event it 
wants the note whether unsecured or on collateral to be on the bank’s 
form. It knows what this form is and only has to read the filled-in 
portions. If the loan is on collateral this is a great saving of time, as a 
pledge agreement is rather a lengthy document. When the note has been 
signed the discount department will so stamp it that it cannot get con- 
fused with notes left for collection and also place on it its consecutive 
number. 

DISCOUNT REGISTER. 

The loan is then entered on the Discount Register, a good idea 

of which is given by the following form : 


General 
Ledger. 
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If the bank has a separate loan department the fourth column in 
the foregoing form will be headed *‘ Endorser’’ andthe “' or collateral ’’ 
omitted. If the loan is on collateral it will go to the loan department 
and be entered on the Loan Register to be described later. 

The Discount Register is an excellent book of original entry and in 
many institutions the posting into the individual and general ledgers is 
direct from it. This method, however, has disadvantages except in 
small banks. The register may be in use for posting purposes at the 
very time it is needed in the discount cage; then often it contains 
information that neither the borrower nor the bank cares to be seen by 
any more persons than is necessary. A loose-leaf register may obviate 
some of the disadvantages, as then only the pages needed for the day's 
posting need be separated from the book, but it would seem that the 
better way would be to use credit tickets and debit*tickets which could 
be filled out by the department. 

COMBINED OFFERING BOOK AND DISCOUNT REGISTER. 

In one of the largest banks in this country a Discount Register is 
not kept. However, it has an Offering Book which contains about the 
same information as a Discount Register, and serves that purpose. The 
heading of this Offering Book, together with one entry modeled on 
actual work, is as follows: 





ENDDRSER | MAKER of nz | Amz.) DIS- - 
ats Days - am COUNT. 


Amount under] 1913 John Smith O.A.Smity 60 [May [5 
Discount Mar. 24 23 











The figures at the extreme left of the above form amount under 
discount $30,000 ’* are carried in red, and are the total of liabilities of 
John Smith, taken from the Bill Book, form of which is given later, 
showing two entries in regard to the loans of this same John Smith. 

LIABILITY REGISTER. 


‘he Discount Register shows how much money the bank has lent and 
to whom. The next thing is to so arrange a record of the loans made 
on different days, that the bank can tell at a glance how much each 
borrower owes to it. This is accomplished by means of what is known 
sometimes as a Bill Book and sometimes a Liability Register. A cus 
tomary form is as follows: 


a a ees - eee ee 


En- 
connter | dorser 


~~ ee ee 
-_— aa 


—_—-—_ 
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From this book the bank can tell immediately how much a borrower 
owes as payer or endorser. 

In one large New York bank, which has so many loans not on col- 
lateral that it maintains a discount department separate from its loan 
department, instead of a loose-leaf Liability Register, it has a sheet for 
each borrower on which it enters all discounts made during the month. 
To the face of this sheet is attached a slip showing the Total Line.’’ 
At the end of the month, this sheet is attached to the sheets for the 
previous months, which are filed alphabetically in a vertical file. 

The wording of this sheet is as follows : 
RE AAS a RNa? 


Month 


Borrower 


Date of Discount 


One of the simplest forms of Liability Register is used by the large 


bank, a model of whose Offering Book is given above. It is called by 


this bank a Bill Book. The following is its form, showing the entries 
pertaining to the liabilities of the same John Smith mentioned in the 
Offering Book above. 


John Smith, 
Chicago, Il. 


As Payor As Endorser When Due 


t 
0“ 


wn note endorsed John 
£95 £95 19 
SNE Riatccciavenss honed —_ $25,000 $25,000 June 24,'13 
= ( 


534 ‘A 


+ 


24. C. A. Smith 5,000 May 23,’13 


The underscored figures in the date column give the total in thou- 
sands of the liabilities of the customer as payer or endorser on the date 
when entry was made. For instance, on March 24th, 1913, John Smith’s 
liability was $30,000, the total of figures in the column headed “* As 
endorser.’’ The interest on the particular loan is shown by inserting 
the rate above the entry. 

(Zo be Continued.) 





FINGER PRINTS IN COURT. 


BY 
W. H. KNIFFIN, Jr 


For the first time since Henry Duncan opened his savings bank in 
the little stone cottage at Ruthwell, Scotland, in 1810, on a plan that 
made the savings bank idea adaptable to the whole country. such insti 
tutions may make an unconditional contract with their Cepositors 
regarding the repayment of their money. Heretofore the contract has 
been that the bank would use its ° best efforts,’’ or would ** endeavor ’”’ 
to prevent fraud; yet, nevertheless, would pay to the presenter of 
book, and the book was the order of withdrawal. What constitutes 
best efforts ’’’ under such a contract is a matter of evidence, and de- 
pends upon the circumstances attending the transacticn. But whether 
the bank contracts to make due effort to prevent fraud, or agrees, as 
some banks do, to pay absolutely upon presentation of the pass book, 
the courts have held that to avoid responsibility for wrongtul payments 
due care must be shown; and what is due care is again a matter of 
evidence. 

But with the finger print system, the bank is now enabled with per- 
fect safety to agree that it will pay to no one but the party who, in the 
first instance, registers his finger prints—’° Nature’s steel engraving,’’ 
of which there is no duplicate in all the world, and which are forgery 
proof. 

PRESENT METHODS OF IDENTIFICATION RISKY. 

The question of identifving depositors in savings banks and saving's 
departments of banks and trust companies is one of the most important 
the bank man has to solve and is becoming a vite] problem in such in- 
stitutions, by reason of the constantly increasing foreign element. 

From Henry Duncan’s time to this, such institutions have depenced 
upon the signature of the depositor and his family pedigree for identi- 
fication. Some banks have thought it unnecessary to take the test 
questions and have relied solely upon the signature, except in cases of 
illiterates. It is a debatable question whether or not a savings bank, 
by opening an account on mere signature, does not thereby assume the 
same risk of forgery that attends transactions with banks of discount, 
which are bound in law to know the signature of the depositor. 

To be sure, the pass book and its required presentation offers some 


safeguard, but even this feature has not prevented the perpetration of 


fraud. A perusal of savings bank litigation will demonstrate the fact 
that even with the pass book, the signature and test questions to in- 
sure proper payment, banks have been deceived and suffered loss.* 


*See Wall v. Emigrant Ind. Sav. Bank 64 Hun. 249; Kenney v. Harlem Say 
Bank 61 Misc. Rep. (N. Y. 144. 
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THE FOREIGNER. 

The habits of the foreigner, who is a colonizer, living in cramped 
quarters and more or less given to confidences, make it possible for the 
would-be rogue to arm himself with the necessary data to pass the 
teller’s tests; and where it is a family affair, the pedigree test counts 
for naught. This class of people are fast learning the ways (and per- 
haps the weaknesses) of the American banks, and profiting thereby. 
A little practice will acquire a passable signature and, answering the 
test questions, fraud becomes easy. 

Viewed from the standpoint of both bank and depositor, the intro- 
duction of finger prints is the most advanced step savings banks have 
taken since their inception. Heretofore we have dealt with illiterates 
at some risk ; and while savings banks were primarily intended for the 
humbler classes, it is held by some, and with good reason, that the 
bank is not required either in law or ethics to assume undue risks in 
extending its facilities to such people. But with such a safeguard, it 
is now possible to handle all accounts with safety, and to guarantee to 
the depositor to make payment only to the registered owner of the book. 
All other methods of identification have failed at the crucial test, and 
the advent of finger print registration should be hailed by the banking 
fraternity as a complete answer to all difficulties arising out of identi- 
fication ; moreover it is as quick as it is accurate. 

The question arises: Is a finger print a signature? The answer is: 
It need not be, for thus far the prints have been used merely as identi- 
fication and not as the signature, the time-honored ~~ his mark ’’ being 
still the authentic signature. The law, however, stipulates that a 
man’s signature is whatever he may adopt as such, be it a cross, a 
series of Hebrew characters, or a written name, composed of certain 
distinctive characters which attend each transcribing thereof. No 
doubt the tell-tale marks on one’s finger tips could be adopted as a 
signature, but the difficulty is, without a classification system, it is im- 
possible to associate them with a personality. 

The question of the standing of finger prints in Court is pertinent 
and important, and there are not many cases which have involved this 
point. While finger prints have been used in police departments for 
many years, and have played important roles in criminal cases the 
world over, the usual result in this country has been that when con- 
fronted by this irrefutable evidence, the criminal has confessed, mak- 
ing it unnecessary to substantiate this evidence as a matter of law. 
Be this as it may, the case of People v. Jennings here reviewed, 
affords a very striking instance of the value of such prints as evidence 
from a strictly legal standpoint, and what is true in this instance would, 
undoubtedly, be true if the prints were to be a factor in a case involv- 
ing banking law and procedure. 

THE CASE OF PEOPLE V. JENNINGS. 


Thomas Jennings was convicted of murder in the first degree, Feb- 
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ruary 1, 1911. A writ of error was sued out to review the record as 
to the admissibility of evidence of other offences alleged to have been 
committed by said Jennings, and the admission of finger print evidence. 

One, Hiller, was shot while grappling with an intruder in his home 
in Chicago, Monday morning, September 19, 1910. The house had 
recently been painted, the back porch, the last part finished having 
been completed on the Saturday preceding the murder. On the rail- 
ing of the porch, in the fresh paint, were the impressions of four 
fingers of some one’s left hand. These were photographed, produced 
in court and four witnesses testified that, in their opinion, the prints on 
the railing and those taken from Jennings’ fingers were the same. The 
other evidence consisted of sand in his shoes which corresponded with 
sand found upon a bed upon which the intruder had been ; testimony 
that his revolver had been discharged twice within a short time prior 
to his arrest on the same night, and testimony that he was seen in the 
neighborhood just before the crime was committed. The bullet wounds 
were of the same calibre as his revolver and the undischarged shells 
corresponded with those found in the house. No one could positively 
identify him as the assailant, although by his clothing and general 
appearance, he was identified as the one who had entered other houses 
in the neighborhood on the same night. 

FINGER PRINTS IN EVIDENCE. 

No question was raised as to the genuineness of the finger prints 
either on the railing or in the photographic reproductions. The court 
said: ‘No case in which this question has been raised has been cited 
in the briefs, and we find no statutes or decisions touching the point in 
this country. This class of evidence is admitted in Great Britain. In 
1909 the Court of Criminal Appeals held that finger prints might 
be received in evidence and refused to interfere with a conviction 
below, though this evidence was the sole ground of identification. 
While the courts of this country do not appear to have had occasion 
to pass on the question, standard authorities on scientific subjects dis- 
cuss the use of finger prints as a system of identification, concluding 
that experience has shown it to be reliable. These authorities state 
that this system of identification is of very ancient origin, having been 
used in Egypt, when the impression of the monarch’s thumb was used 
as his sign manual; that it has been used in the courts of India for 
many years, and more recently in the courts of several European 


countries; that in recent years its use has become very general by the 
police departments of the large cities; that the great success of the 
system in England, where it has been used since 1891 in thousands of 
cases without error, caused an investigating commission from the 
United States on whose favorable report a bureau was established by 
the U. S. Government in the War and other departments.’’ 


EXPERTS ON THE STAND. 


Four witnesses testified. Wm. M. Evans, who had been connected 
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with the Chicago Police in such work for about a year, and had studied 
from 4,000 to 5,000 prints, found 14 points of similarity on one 
finger and 11 on the other, and judged the prints on the railing to be 
those of Jennings; to like effect was the testimony of one Edward 
Foster, who was Inspector of Dominion Police at Ottawa, Can., and had 
studied finger prints at Scotland Yard and elsewhere for about six 
years ; also Mary E. Holland, whostarted the first bureau of identification 
in this country for the U. S. Government at Washington, and Michael 
P. Evans, who had been in the Chicago Police Department identification 


bureau 27 years, where the system had been used for over 5 years, and 


had made from 6,000 to 7,000 prints. All of these had studied the two 
sets of impressions and agreed that they were made by the same hand. 

The Court further states: “We are disposed to hold from the evi- 
dence of the four witnesses and from the writings referred to on the 
subject, that there is a scientific basis for the system of finger print 
identification and the courts are justified in admitting this class of evi- 
dence ; that this method of identification is in such general and common 
use that the courts cannot refuse to take judicial cognizance of it. Such 
evidence may or may not be of independent strength, but it is admiss- 
* From 
the evidence in this record we are disposed to hold that the classifica- 


able, the same as other proof, as tending to make out a case.* 


tion of finger print impressions and their method of identification is a 
science requiring study. While some of the reasons which guide an ex- 
pert to his conclusions are such as may be weighed by any intelligent 
person with good eyesight from such exhibits as we have here the 
record, after being pointed out to him, by one versed in the study of 
finger prints, the evidence in question does not come within the com- 
mon experience of all men of common education in the ordinary walks 
of life,and therefore the court and jury were properly aided by witnesses 
of peculiar and special experience on the subject ‘No one of these 
circumstances’’ says the court, in reviewing the evidence briefly men- 
tioned above, ' considered alone, would be conclusive of his guilt ; but 
when all the facts and circumstances introduced in evidence are consid- 
ered together, the jury was justified in believing that a verdict of guilty 
should follow as a logical sequence.’’ People v. Jennings, Supreme 
Court of Illinois, Dec. 21, 1911, N. E. Rep. Vol. 96, p. 1077. 

It is extremely doubtful if a conviction would have been obtained in 
the foregoing case without the aid of the finger prints, on account of 
the character of the circumstantial evidence. The finger prints were 
the connecting link between the man and the crime. Another might 
have had the same kind of sand on his shoes, carried a newly discharg- 
ed revolver and worn a torn coat; but no other man cou/d make Jennings’ 
finger prints, and all other evidence pointing the same way, only one 
result could follow. 
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TOM RANDOLPH. 


The unanimous election of Tom Randolph to the presidency of the National 
Bank of Commerce in St. Louis, to succeed Ben. F. Edwards, resigned, was not 
Only gratifying to the stockholders and associate officers of the irstituticn, but to 
the banking and business community in general. 

After the election it became known that the board had considered no other 


name for the position than that of Mr. Randolph, and that they had all pledged 


TOM RANDOLPH, 


President National Bank of Commerce. 


him their co-»peration and support, all of which must have been very gratifying 
to him as well as to the banking fraternity. 

Mr. Randolph has been the active vice-president of the Commerce since 1908 
having accepted that position at the time when the Commerce purchased the com- 
mercial accounts of the Commonwealth Trust Co., of which he had been the presi- 
dent since 1903. Prior to that time he was president of the Merchants & Planters 
National Bank of Sherman, Tex., which position he still retains. 

Few bankers in the United States are more favorably known than Tom Randolph. 





FINANCIAL HISTORY OF THE UNITED 
STATES 


FROM THE BEGINNING OF THE GOVERNMENT. 
By Maurice L. Muhleman. 
Fifth Period: 1837 to 1842. 


VAN BUREN’S ADMINISTRATION AND THE PANIC. 

In the presidential election of 1836, Martin Van Buren, the Vice-President and 
an ardent follower of Jackson, was elected President, receiving nearly 25,000 more 
votes than all of his opponents combined. This was in effect a popular indorse- 
ment of Jackson’s policy; but Van Buren found he had a very hard task left to 
him in the financial business of the Government. He took office March 4, 1837, 
and continued Woodbury as Secretary of the Treasury during his whole term. 

A panic broke out in May and raged for the best part of the year, leaving 
after-effects for a number of years later. Banks suspended specie payments, the 
people’s currency was at a discount varying in almost every State, the Treasury was 
practically empty; the revenues fell off but expenses kept up, and there was nothing 
for the Treasury to do but borrow money; for the States, which had $28,000,000 
of Government money on deposit, could not pay it back. 

THE CAUSE OF THE PANIC. 


Nothing is clearer in our governmental system than that the Federal Govern- 


ment should never be dependent for its life on the States; yet the Jackson policy 


had placed the affairs of the Nation at the mercy of the State banks, causing enor- 
mous embarrassment to the Government, the loss of millions of property, ruin to 
thousands of individual businesses, and distress to all the people. The whole fiscal 
system was dependent upon the erratic action of some 780 banks, practically with- 
out regulation, which system Jackson preferred to a properly regulated one under 
a central bank. This mistaken policy is chargeable with the entire responsibility 
for this disturbance, which is estimated to have destroyed over $800,000 ,000 
of values fora Nation of 15,500,000 people, carried away with a hysterical enthu- 
siasm for ‘* Old Hickory.” 
MEASURES FOR RELIEF. 

The first step taken toward relief of the Government, was to prevent the rev- 
enues from going into banks; Woodbury ordered the collectors to hold funds and 
drew drafts on them for payments, meanwhile asking Congress to pass a law creat- 
ing sub-treasuries; this Congress refused to do until 1840, when a sort of primitive 
su-treasury act was passed, which created assistant treasurers at the chief ports, 
to receive, hold and pay out the funds. Of course this meant locking up money in 
Treasury vaults and depriving business of that much currency. It was therefore 
strongly opposed as an unwise policy. 

But the receipts were literally cut in half; customs revenue fell from $23,000, - 
000 to $11,000,000, and land sales for $24,000,000 to $6,800,000. The Govern- 
ment was literally in default in its payments. 

To provide means to pay expenses, Congress in October, 1837, authorized 
the issue of Treasury notes, bearing interest, and to be receivable for all payments 
to the Government; there were to be issued not more than $10,000,000, at not to 
exceed 6% interest, and payable in one year; in 1838 power was given to reissue 
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them when received in revenues, and extending the limit to $15,000,000. Contin- 
uation of the issue was authorized annually up to 1843; in all, the issues and re- 
issues amounted to $47,000,000, but the maximum out at the end of any one year 
was $13,600,000. The interest paid on later issues was lower, finally reduced to 
1-10 of 1 percent. These notes constituted a substantial part of the people's 
currency. 

FOREIGN COMMERCE OF THE COUNTRY. 

Strange to say, during this period of depression the foreign commerce alter- 
nated a balance for and against the country each year of the six under review. 
The result was a net importation of $36,000,000. 

The average imports annually were about $116,700,000 and the average ex- 
ports $110,700,000. Under the pressure of the panic there were imported about 
$11,000,000 of gold in 1837-8, but the general course of specie was outward 
thereafter. 

The tariff on imported dutiable goods averaged 30 per cent. and on all imports 
the rate was about 16.77 

THE BANKS AND THE CURRENCY. 

As the banks were the most important element in the financial conditions, a 
review of their status is of prime importance. There were in 1857 fully 788 of 
these institutions, capital $291,000,000, with $149,000,000 of notes out and only 
$38,000,000 of specie. Suspension of specie payments was general after the crash 
in May; discounts on their notes ran from a fraction of 1 per cent. to 35 per cent. 
but many of the notes were refused at, any rate. 

The volume of notes was contracted to $116,000,000 by 1838, and an attempt 
was made to resume specie payments. But it could not be generally maintained, 
and so the better banks suffered. In 1839 a second suspension followed which 
lasted until 1842 when ‘‘ hard pan” was nearly reached. 

In some States new banks were nevertheless started; for it was a profitable 
business to issue notes that did not require redemption; by 1840 there were 901 
banks, with reported capital of $358,000,000, but only $33,000,000 of specie; the 
notes had again been increased (in 1839) to $135,000,000, but under pressure they 
were brought down to $107,000,000 in 1840. 


THE CONTRACTION PERIOD. 

The revulsion of 1839-40 had finally the effect of weeding out many banks, 
for in 1842 there were only 692, with capital $260,000,000, notes issued $84,000, - 
000, against which $28,000,000 specie. The actual ‘‘ hard-pan” came in 1843 
when note-issues were down to $59,000,000 and specie up to $34,000,000. This 
assured the permanence of resumption. 

It is interesting to note the course of loans. At the inflation period (1837) 
the total was $525,000,000; although, as stated, banks increased in number, their 
loans diminished steadily, falling as low as $255,000,000 in 1843. In a sense this 
contraction measured the shrinkage of business. 

IMPROVEMENT IN BANKING. 

It must not be assumed that because the condition of the banks as a whole was 

so objectionable, that there were not many sound banks. The people, particularly 


in the older sections of the country had been taught by bitter experiences to insist 


upon laws for regulation. Thus there were requirements that capital be paid up in 
good faith and limitation of note-issues to the capital; reports were prescribed and 
in some cases examinations provided for underthe supervision of State officials. 





FINANCIAL HISTORY OF THE UNITED STATES 


LEVI WOODBURY, 
Thirteenth Secretary of the Treasury, 


1834 to 1841. 


LEVI WOODBURY was born in Francestown, N. H. , December 22, 1789; gradu- 
ated from Dartmouth College; became a lawyer, and a local judge in 1816; elected 
governor of the State 1823, to the legislature, where he was chosen Speaker, 1825; in 
the same year he was elected United States Senator for the term to 1831, when Jackson 
made him Secretary of the Navy; in 1834 he was transferred tothe head of the Treasury 
where Van Buren kept him, (1837-1841). He then again became Senator, until in 1845 
he was made a Justice of the United States Supreme Court, a position which he held to 
the date of his death, September 7, 1851. 
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New York had adopted the safety-fund plan in 1829, by which it was intended 
to guarantee notes, but as it was held also to include deposits the plan broke down. 
Here also was inaugurated in 1838 the ‘+ bond-security plan ” of note-issues, but 
this only became respectable after amendments that excluded bonds of other States 
and mortgages. This measure was also known as the free-banking law, because it 
abrogated the need for special charters for banks, authorizing incorporation under 
a general law. This was a great improvement because special charters were fre- 
quently obtained by corrupt means. Despite defects in the system, most of the 
banks in New York were sound; their notes were good, largely due to the fact that 
provision for redemption was required. 

Some of the other States had as good systems as New York and a few even 
better. Reporting was quite generally required after 1834. Notable among the 
individual banks were those of Philadelphia and the State Bank of Indiana. But 
New England developed the best system. 

THE SUFFOLK BANK SYSTEM. 

As early as 1803 Massachusetts required reports from banks, and periodically 
improved its regulation, which had considerable influence upon the other five States 
of this section. Finally the banks of Boston, which dominatc«d, established a 
regulation, under the lead of the Suffolk Bank, by which all of the banks of New 
England were induced to provide for the current redemption of their notes in 
Boston. This made the notes sound although they were secured solely by the 
credit of the issuing banks,—were in fact *‘ asset currency.” Inflation was abso- 
lutely prevented and the whole section was blessed with a stable, elastic currency, 
superior to that of any other part of the country, without legislation and particularly 


without reserve laws. We shall see later how well it worked when in full operation. 
The underlying principle enforced by the banks was that prompt redemption of 
notes was essential, and that banks failing to provide for this were in default. 


BANK RESERVE LAWS. 

Laws requiring banks to hold reserves first made their appearance during this 
period. While Virginia may be credited with the first example of this class of 
legislation (1837), it was actually not enforced there for many years. New York 
provided for reserve against notes in 1838, but repealed the law in 1840. Louisiana 
is the State in which the requirement was first introduced (1842) and carried out 
effectively; it provided for reserves of one-third of the amount of notes and de- 
posits. While this ratio seems large, it had the effect of making all banking in 
that State sound. It was not until much later that this policy was adopted in other 
States. 

THE CURRENCY SUPPLY. 

The coinage of this period produced less than $9,000,000 of gold and $12,- 
000,000 of silver. As already stated the tendency was to export specie and the 
supply in 1842 was only about $80,000,000. The paper currency making up the 
balance was inflated but the contraction of bank-notes reduced the amount of all 
money per capita from $13.87 in 1837, to $9.02 in 1842, which was nearly normal. 

Strenuous objections were made to the issue of small notes (€5 and under) by 
the banks; but no important steps were taken to eradicate the evil. 


THE HARRISON-TYLER ADMINISTRATION, 
The Presidential election of 1840 went favorable to the Whigs, largely on the 


issue against the Van Buren Sub-Treasury plan of keeping public money out of 
banks and in favor of re-establishing central bank regulation. 
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THOMAS EWING, 
Fourteenth Secretary of the Treasury, 


1841. 


THOMAS EWING was a native of Liberty, Va., born December 28, 1789; removed 
to Ohio in 1792, where he obtained an academic and legal education; taught school, ad 
mitted to the Ohio bar in 1816; held no public office until chosen United States Senator 
for the term from 1831 to 1837; entered Harrison’s cabinet as Secretary of the Treasury 
in 1841, and continued under Tyler until September of that year; in 1849 became Secre- 
tary of the Interior Department then created, but in 1850 returned to the Senate. retiring 
in 1851. In 1861 he was a member of Lincoln’s Peace Conference. Died in 1871. 
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But Harrison died about a month after his inauguration (April 1841) and Tyler who 
as Vice-President succeeded him, proved recreant to the promises made to the people 
during the campaign. True he approved the repeal of the sub-treasury law, but he 
would not approve the central bank plan, which thus left the Treasury without 
either method of taking care of public funds. True the funds were not large, but 
it was particularly necessary to take care of them on that account. Economy was 
the rule. 

EWING AND FORWARD IN THE TREASURY. 

Thomas Ewing became the head of the financial department with Harrison's 
advent and remained under Tyler until the latter’s bad faith drove him out. The 
first bill to re-establish the central bank, drawn by Ewing but amended by Clay, 
was vetoed by Tyler. Ewing then drew a second bill in conference with Tyler to 
which there were no objections raised; nevertheless when it passed Congress, Tyler 
vetoed it on grounds that could hardly be called reasonable. When Ewing resigned 
all of Tyler’s cabinet followed, except Webster (Secretary of State.) 

Forward, who succeeded Ewing, endeavored to bring about a compromise but 
failed; Tyler had meanwhile developed a plan fora ‘* fiscal bank ” which was im- 
practicable; and indeed the Whigs had lost faith in his sincerity. Tyler was ambi- 
tious to be the presidential candidate in 1844, but Clay had the larger following 
among the Whigs. This was the real cause of conflict. 

Thus the return to correct principles in regulating paper currency was defeated 
and from that day to the Civil War Period (1862) the question of national super- 
vision of the currency remained in abeyance. 

THE FINANCES AND DEBT. 

The revenue and expenditure account for the period showed up thus: 

Receipts: Customs.... $101,640,000 Expenses: Ordinary.... $199,530,000 


Land Sales 23,980,000 Interest my 1.650.000 
Other... . 40,600,000 


Total ..... . $166,220,000 Tetel ..s. . . §201.180.000 


Showing a deficit of $34,960,000, averaging about $5,800,000 a year. This 


was covered chiefly by borrowing, for the debt increased from nothing to over 
$20,000,000. With an annual outgo averaging $1.20 per capita, there was only 
$1.00 per capita average income. 

Woodbury had at the beginning of 1837 a balance of $45,750,000 of which 
however $28,100,000 was with the States, and $17,650,000 in State banks. At the 
end of 1842 Forward had a_ balance of $2,080,000, beside the unavailable 
$28,100,000. 

SS 


THE NEW HOME OF THE IRVING NATIONAL. 


April 28, the Irving National opened the doors of its new home in the Wool 
worth Building. So much has been said relative to the building and its architec- 
ture and great height, that little is left to say. The bank’s new quarters, which 
are located on the first two floors on the Park Place side, immediately above the 
street level, are unique in that architecturally they express the Gothic tradition, har- 
monizing With the Woolworth Building, which is a Gothic adaptation. The main 
banking room will undoubtedly be classed among the most beautiful in the country. 

The interior arrangements of the main banking room are the result of two 
years’ careful study and planning on the part of the Irving officials to offer their 
customers every facility for the handling of their business. Additional depart- 
ments will be created to care for the Bank’s steadily increasing business and the 
organization in every department will be maintained. and further developed to meet 
every requirement of modern commercial banking. 
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WALTER FORWARD, 
Fifteenth Secretary of the Treasury, 


1841 to 1843. 


WALTER FORWARD was born in Connecticut in 1786 and educated there, adopt 
ing the legal profession; removed to Pittsburgh in 1803, becoming an editor; served as 
Representative in Congress 1823 5, member of Pennsylvania Constitutional Convention, 
1837; Comptroller of the Treasury, March 1841; promoted to the head of the Treasury 
in September of that year, until February, 1843; diplomatic representative in Denmark, 
1849-51; elected a judge in his State in 1851, holding the place at the date of his death, 
November 24, 1852. 
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HARVEY D. GIBSON, 


Vice-President of the Liberty National Bank. 


Mr. Harvey D. Gibson, who has been the assistant to President Prosser of the 
Liberty National Bank since March, 1912, has been elected a vice- president of that 


institution. Mr. Gibson began his business career in the financial department of 


the American Express Company in Boston. Subsequently he was appointed financial 


agent of that company at Montreal, Canada, and later he became the assistant man- 


HARVEY D. GIBSON, 


Vice-President of the Liberty National Bank. 


ager of the financial department in New York. In 1911 he and two associates pur- 
chased a majority of the stock of the Raymond & Whitcomb Company and he was 
made the vice-president, a position he still retains. 

Although yet a young man, born in 1882, Mr. Gibson has had a number of 
years of experience in firancial affairs, and will no doubt prove an efficient officer 
on the Liberty’s staff. 





S. HAWES 


R. S. HAWES, 


President of Reserve City Bankers. 
At the first annual meeting of the Reserve City Bankers Association, April 19, 
St. Louis, Mr. R. S. Hawes, vice-president of the Third National Bank, was 
elected president. 


Mr. Hawes was one of the prime movers in the organization of the Association in 


1912 in Chicago, and one of the active workers in it ever since. He is the treasurer 


of the Missouri Bankers Association and will probably be made vice-president at the 
next annual meeting in St. Joseph. 

L. F. Kiesewetter of Columbus, Ohio, was elected vice-president of the Reserve 
City Association, and F. A. Crandall, Chicago; L. P. Talley, Houston, Tex; Charles 
M. Ayers, Detroit; G. G. Moore, Kansas City; J. S. McHenry, Nashville; U. F. 
Palmer, San Francisco; W. B. Taylor, St. Louis, were elected directors. 
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EXPLANATION OF AN INTERESTING TABLE ON THE 
OPPOSITE PAGE. 


On the opposite page we present a table taken from the comparative New York 
Bank Statement published in the BankinG Law JourNAL each month, showing the 


monthly average percentage of increase or decrease in deposits of the associated 
banks of the New York Clearing House from March, 1912, to March, 1913. The 
standing and number as shown by these figures are given in accordance with the 


largest percentage of increase. 

It will be seen that the Liberty National Bank stands number 1 on the list, 
showing an average monthly increase of 20.8¢ for the twelve months, notwith- 
standing that in one month out of the twelve there was a decrease, that being the first 
month, March, 1912. If the deposits were compared for the last nine months, June, 
1912, to March, 1913, the average monthly percentage of increase would be 26.5¢. 

In March, 1911, the net deposits as shown in the clearing house statement 
published in the JourNaL were, $19,936,000. In March, 1913, they were $23,946- 
000, and in April, 1913, they were $24,468,000. These figures are taken from the 
clearing house reports of the associated banks, and for that reason they are known 
as net deposits, all exchanges being deducted, while in the figures of the reports 
made to the Comptroller, the clearing house exchanges are given as deposits, mak- 
ing them appear, as a rule, several millions higher. The Liberty was organized in 
1891 with a capital of $500,000 which was subsequently increased to $1,000,000; 
thus it is one of the younger of the associated banks. Its progress has been of a 
steady and substantial character. 

Its board of directors is composed of some of the most prominent bankers and 
business men of New York. They are: Union N. Bethell, Vice-President Ameri- 
can Telephone & Telegraph Co.; Newcomb Carlton, Vice-Prest. Western Union 
Telegraph Co.; George B. Case, White & Case; Edmund C. Converse, President 
Bankers Trust Company; Otis H. Cutler, President American Brake Shoe & Foundry 
Co.; Henry P. Davison, J. P. Morgan & Co.; Zoheth S. Freeman, Vice-President; 
Samuel L. Fuller, Kissel, Kinnicutt & Co.; Thomas A. Gillespie, President The T. 
A. Gillespie Co.; Francis L. Hine, President First National Bank, N. Y.: Edward 
E. Loomis, Vice-Prest. Delaware, Lackawanna & Western R. R. Co.: Arthur F. 
Luke, Luke, Banks & Weeks; Howard W. Maxwell, Vice-Prest. Atlas Portland 
Cement Co.; Ambrose Monell, President International Nickel Co.; Edward 8. 
Moore, Vice-Prest. Chicago, Rock Island and Pacitic Ry. Co.; Daniel E. Pomeroy, 
Vice-Prest. Bankers Trust Company: Seward Prosser, President; Daniel G. Reid, 
Chairman Board Directors Rock Island System; Charles W. Riecks, Vice-President 
and Cashier; Charles H. Sabin, Vice-Prest. Guaranty Trust Company: Frederick 
B. Schenck, Chairman of the Board; Charles H. Stout, New York; Henry C. 
Tinker, New York; Charles H. Warren, Treasurer Mutual Life Insurance Co. Albert 
H. Wiggin, President Chase National Bank. 

The gross deposits as reported to the Comptroller on April 4, were $26,932.749; 
surplus and undivided profits $2,831,149. The official staff is Frederick B. Schenck, 
Chairman of the Board ; Seward Prosser, President ; Daniel G. Reid, Vice-Presi- 
dent ; Zoheth S. Freeman, Vice-President; Charles W. Riecks, Vice-President 
and Cashier; Harvey D. Gibson, Vice-President; Frederick P. McG!ynn, Assistant 
Cashier; Henry 8. Bartow, Assistant Cashier; Henry P. Davison, Chairman Execu- 
tive Committee. 
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The following table shows the average monthly percentage of increase or decrease 


of net deposits of the associated banks of New York, for twelve months, March, 1912, to 
March, 1913. 


Monthly Average | Number of months 


Standing. Name of Bank. of Inc. over Dec. | Showing Increase 
; f : — 
or vice versa. or Decrease. 


Inc. Dec. Inc. Dec. 
Liberty National Bank rae 20.8 11 1 
Metropolitan. . : 17.5 
Pacific pee) Se en ee 15. 
Chatham & Phenix. Scavlnenee 14. 
National Nassau ve 13.3 
N. Y. Produce Exchange........ ws 
Seaboard National : 7 
State Bite dob ahd 
Market & Fulton National... 
Chase National... . 
Greenwich.... 
Fifth Avenue 
East River National 
New York County National........ 
Garfield National 
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Corn Exchange 
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Fifth National 
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Citizens Central National 
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Lincoln National... 
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Irving National oe 

Coal & Iron National. . 

West Side Bank 

American Exchange National... 
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Germania ere 
Merchants Exchange National 
Second National Bank 

National City 

Importers & Traders National... . 
Hanover National Bank 

Bank of Metropolis 

Merchants National 

First National... 

Chemical National.... 

National Bank of Commerce..... 
Bank of America 

Butchers & Drovers National. . 
Fourth National Bank..... 
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THE PEOPLES BANK OF BUFFALO. 


The purchase of the old Marine National Bank building by Mr. Arthur D. 
Bissell and associates was a stroke of good business judgment. The building 
occupies one of the best banking corners in the city, and the Peoples Bank occupies 
the entire banking rooms vacated by the Marine, which are one-third larger than its 
old quarters. ‘Tne building was purchased in the interest of the Peoples Bank as 


THE PEOPLES BANK OF BUFFALO. 


its increase in business required more room. It has a frontage on Main Street of 63 
feet and of 80 feet on Seneca, running back to an alley, thus giving good light on 
three sides. It was recently remodeled by the Marine and is one of the best 
equipped banking houses in the State. It has large modern safe deposit vaults in 
the basement which are included in the sale and which are now being operated by 


the Peoples Bank. 





THE AMERICAN INSTITUTE OF BANKING AND THE BANKER 463 


THE AMERICAN INSTITUTE OF BANKING AND THE 
BANKER. 


Extracts from an Address delivered at the Annual Convention of the Arkansas Bankers Association at 
Little Rock, April 24, 1913, by Fred W. Ellsworth, Publicity Manager, 
Guaranty Trust Company of New York. 
A LITTLE HISTORY. 

About a dozen years ago the impression was borne in upon members of the 
American Bankers Association that the bank men in this country. were not in suffi- 
cient numbers receiving the training essential to the development of well-rounded, 
efficient, intelligent bankers; few of them were really familiar with the funda- 
mental principles of banking and finance and that most of them, especially in the 
larger institutions in the big cities, know very little concerning the ‘‘ why and 
wherefore ™ of their daily tasks. The logical thing to do was to organize an educa- 
tional institution for the theoretical and practical education cf bank men in the 
principles of banking and economics and kindred subjects, and so the American In- 
stitute was founded in 1900, 


The initial program provided for the organization of local chapteis in the prin- 


cipal centers; there are to-day chapters in more than eighty of our large cities, the 
total membership exceeding 14,000 men. Then provision was made for that still 
greater army of bank men who are employed in the smaller cities and towns, where 
local chapters are not practicable. This was accomplished by the formation of what 
is kaown as the Correspondence Chapter, a nation-wide school which takes up by 
correspondence the same identical courses as are studied in most of the city chapters. 

All of the preliminary work of this significant educational movement was car- 
ried out by the members of the American Bankers Associaticn. It was dcne for 
the double purpose of benefiting both the banker and the bank man. 

In the early days there were some men in the banking profession who looked 
at the banding together of their clerks as something akin to a labor union. Grad- 
ually this false notion was driven into the background; the Institute never has and 
never will create anything but the very best feeling between ¢ mployerand employee, 
and the only benefits that will come to its members will be those which the members 
by their own hard work and study have honestly earned. 

Some feared that the organization would become not so much an «ducational 
one as a promoter of social functions; this objection was justified in the early days, 
but to-day this also has been set aside; the bank men themselves realize that the 
one and sole object of the Institute is education and not burnt-cork entertainments. 

There is no excuse for an American bank man, no matter where located, remain- 
ing ignorant of the principles and practice of his profession. 

WHAT HAS BEEN ACCOMPLISHED. 

I believe it is safe to lay down the general assertion that enough has been ac- 
complished to justify the founding of the Institute. There is no question that the 
standard of efficiency among bank men has been materially raised during the past ten 
years. For instance, bank men in all parts of the country are continually con- 
tributing to magazines and the financial and daily press able and intelligent and 
learned disquisitions on financial and economic subjects that cannot fail to mould 
public opinion and assist in the correct solution of our national financial problems. 
Prior to the organization of the Institute it was a rare thing to run across a serious 
article in print by a bank man. 

Some of the very brainiest men in the American Bankers Association to-day — 
the very body that gave birth to the younger association—are Institute men; and 
some of the committees in the parent organization that have become conspicucus 
because of things accomplished are made up largely of Institute graduates. 
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The New Home of the Mechanics and bookkeeping departments, while the main 
Metals National Bank of New York. banking room and officers’ quarters are locat 
ed on what formerly was the main floor, 
a few steps above the street level. 
The interior is plain but modern and con 
venient in every particular without elaborate 
decorations. 


Main Entrance to Briarcliff Lodge. 


The Spring Meeting of the A. B. A. 
Council. 

The 1913 meeting of the Executive Coun 
cil of the A. B. A. was held at Briarcliff 
Lodge, May 5, 6 and 7, and there were 
numerous topics discussed, besides the 
regular matter that usually comes up at 
the spring meeting. 

Mr. E. F. Sweeney, President of the First 
National Bank of Kansas City, and Chair 
man of the Federal Legislative Committee, 
presented a report from that committee on 
the progress of currency legislation, and 
J. B. Forgan, who is Vice-Chairman of the 
Currency Commission, sent a letter setting 
forth what the Commission was doing. 
Oliver J. Sands, President of the American 
National Bank of Richmond, introduced a 
resolution which stated that it is the opin- 
ion of the Council that currency legislation 
was the paramount issue, and urging Con- 
gress to act on the matter at the earliest 
possible moment, and the resolution was 
adopted unanimously. 

Thomas B. Paton, General Counsel of the 
Association, outlined the objectionable fea- 
tures in the proposed income tax. The 
Committee assigned to revise the Consti- 

Mechanics and Metals National Bank. tution of the Association will submit for 
approval at the annual convention in Boston 
The Mechanics & Metals National Bank a draft of their proposed revision. 

An invitation to hold the 1914 conven 
tion in Atlanta, Ga., was extended by 
J. K. Ottley, on behalf of the Atlanta 
bank last year, has been practically rebuilt. banks. and an invitation from San Fran- 


moved into its new home at 50 Wall Street on 
April 28. The building, purchased by the 


The first floor, which is a little below the cisco for the 1915 convention was also 


street level, is occupied by the accounting and presented. 
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RESERVE AGENTS APPROVED IN APRIL. 

The following banks were approved as Reserve Agents in April: 

Chase Nat. Bank, New York, for Harlan Nat. Bank, Harlan, la.; First Second Na 
tional Bank, Pittsburgh, Pa. 

Chatham & Phenix National Bank, New York, for American National Bank, Wil 
mington, N, C. 

Citizens Central National Bank, New York, for Capital National Bank, St. Paul, 
Minn. 

Coal & Iron National Bank, New York, for Boardwalk National Bank, Atlantic City, N. 
J.; First National Bank, Milton, Fla.; Third National Bank, Fitzgerald, Ga. 

Fourth National Bank, New York, for American National Bank,Shreveport La. ; 
National Bank of Germantown, Philadelphia, Pa.; National Bank of Bakersfield, Calif. ; 
First-Second National Bank, Pittsburgh, Pa. 

Hanover National Bank, New York, for Security National Bank, Jackson, Tenn. ; 
Lynchburg National Bank, Lynchburg, Va. ; ee ns National Bank, Hinton, W. Va.; 
Farmers & Merchants Nat. Bank, Merced, Calif. ; Jamestown National Bank, Jamestown, 
Calif.; Babylon National Bank, Babylon, N. Y.; Citizens Nat. Bank, Broken Arrow, 
Okla.; First Nat. Bank, Bode, Iowa. 

Irving National Bank, New York, for Citizens Nat. Bank, Union, 8S. Car.; Mariner 
Harbor Nat. Bank, Mariner Harbor, N. Y.; First National Bank, Philmont, N. Y.; 
Richmond Borough Nat. Bank, Stapleton, N. Y. 

Liberty National Bank,New York, for Marine National Bank, Buffalo, N.Y.; Cedar 
Rapids National Bank, Cedar Rapids, Ia.; Victoria National Bank, Victoria, Tex. 

Mechanics & Metals National Bank, New York, for First National Bank, Center, 

ex.; First National Bank, Louisburg, N. C. 

Merchants National Bank, New York, for First National Bank, Jerome, Idaho. 

National Park Bank, New York, for Matewan National Bank, Matewan,W. Va.; 
First National Bank. Hardwick Calif. 

Seaboard National Bank, New York, for F irst National Bank, Achille, Okla. ; First 
National Bank, Woodstock, Minn.; Hugo Nat. Bank, Hugo, Okla.; First Second Na 
tional Bank, Pittsburgh, Pa 

Continental & Commercial National Bank, Chicago, for State National Bank, 
Shawnee, Okla.; First National Bank, Bertrand, Nebr.; Inter-State National Bank, 
Hegewisen, Ill.; First National Bank, Delta,Colo. ; wg ‘rcial National Bank, Macon, 
Ga.; First National Bink, Arcadia, La.; Miners Nat. Bank, Ishpeming mt First 
Nat. Bank, Statesboro, Ga.; Security Nat. Bank, Jackson, Tenn. ; Citizens Nat. Bank, 
Washington, Ga. 

Corn Exchange National Bank, Chicago, for Citizens National Bank, Waco, Texas; 
Lindsay National Bank, Gainesville, Tex.; Lawrence National Bank, No. Manchester, 
Ind.; Waukegan Nat. Bank, Waukegan, Ill. ; First Nat. Bauk, Colfax, Ia. ; First 
Second Nat. Bank, Pittsburgh, Pa. 

Fort Dearborn National Bank, Chicago, for First National Bank, San Diego, 
Calif.; National Bank of Arizona, Phoenix, Ariz.; First National Bank, Stuart, la ; 
First National Bank, Las Cruces, New Mexico. 

National Bank of Republic, Chicago, for Claremont Nat. Bank, Claremont, Calif. ; 
First Nat. Bank, Orland, Calif. 

National City Bank, Chicago, for First Nat. Bank, Iron River, Mich. 

Corn Exchange National Bank, Philadelphia, for Farmers & Merchants National 
Bank, Tyrone, Pa. ; Irvington Nat. Bank, Irvington, N. J. 

Franklin National Bank, Philadelphia, for First National Bank, Valdosta, Ga. 

Philadelphia National Bank, Philadelphia, for Quakertown National Bank, Quaker 
town, Pa.; Irvington Nat. Bank, Irvington, N. J 

First-Second National Bank, Pittsburgh, for First National Bank, Apollo, Pa. ; 
First Nat. Bank, Cochranton, Pa.; Merchants Nat. Bank, Kittanning, Pa. ; Columbia 
National Bank, Buffalo, N. Y.; First Nat. Bank, Lrwin, Pa. ; Second Nat. Bank, Me 
chaniesburg, Pa.; First National Bank, Zelienople, Pa. The First-Second National 
Bank has also been designated as reserve agent of 263 banks that heretofore carried their 
accounts with the First National or the Second National. 

Third National Bank, St. Louis, for First Nat. Bank, Columbia, III. ; 
Nat. Bank, .iackson, Tenn.; Elk Nat. Bank, Fayetteville, Tenn. 

First National Bank, Cleveland, for First National Bank, New Matamoras, Ohio. 

Union National Bank, Cleveland, for First National Bank, Wellington, Ohio. 


Security 
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COMPARATIVE NEW YORK BANK STATEMENT. 

The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending May 11, 1912, and May 10, 1913, respectively, together 
with a computation of the proportionate increase or decrease of deposits for the year: 


BANK. 


Bank of N. Y. N. B.A... 
Bank of the Manhattan Co. 
Merchants’ National . . 
Mechanics & Metals Nat.. 


Bank of America... 


National City 

Chemical National 
Merchants’ Exch. National 
Nat. Butchers & Drovers 
Greenwich 


American ins Nat. 
Nat. Bank of Commerce.. 
Pacific. . . 

Chatham & Phenix Nat.. 
People’s 


Hanover National. 
Citizen’s Central Nationz al 
National Nassau 

Market & Fulton Nat. 
Metropolitan Bank. 


Corn Exchange ... 
Importers & Traders N: at. 
National Park 

East River National. 
Fourth National 


Second National. 
First National 
Irving National’ 
Bowery 


N. Y. County National... 


German-American 
Chase National 

Fifth Avenue 

German Exchange 
Germania 

Lincoln National . 
Garfield National 
Fifth National 

Bank of the Metropolis 
West Side Bank 
Seaboard National 
Liberty National 

N. Y. Produce Exchange. 
State Bank : 
Security Bank 


Coal & Iron Nat’! Bank 
Union Exchange Nat. 
Nassau Nat. Bank, Bklyn. 


Totals 


Loans and 


Discounts 
A verage, 


1912. 


$21,128,000 
32,500,000 
20,596,000 
57,684,000 
27,079,000 


191,940,000 
29,625,000 
6,955,000 
2,271,000 
8,663,000 


43,367,000 
143,356,000 
4,285,000 
17,275,000 
1,922,000 


79,597,000 
22,608,000 
10,288,000 

9,499,000 
11,792,000 


49,260,000 
25,323,000 
87,086,000 

393,000 
32,150,000 


14,135,000 
115,941,000 
39,698,000 
3,491,000 
8,592,000 


4,289,000 
92,489,000 
13,882,000 
,401,000 
435,000 


594,000 
149,000 
408 ,000 
682,000 
425,000 


24,707,000 
21,870,000 

9,418,000 
16,060,000 
11,323,000 


5,903,000 


9,737,000 
8,371,000 


SmwWwWoOU Yi 


_ 


Loans and 


Discounts 
A verage, 


1913. 


$21,572,000 
30,200,000 
20,385,000 
54,939,000 
25,393,000 


175,432,000 
28,194,000 
6,460,000 
2,167,000 
9,198,000 


40,519,000 
127,784,000 
4,641,000 
18,031,000 
2,344,000 


76,507,000 
22,540,000 
11,387,000 

9,443,000 
13,211,000 


52,396,000 
25,052,000 
85,001 ,000 

1,456,000 
31,295,000 


13,975,000 
105,608 ,000 
35,620,000 
3,409,000 
8,379,000 


4,252,000 
92,297,000 
14,026,000 

3,666,000 

5,353,000 


14,744,000 
9,019,000 
3,824,000 

12,819,000 
4,175,000 


23,867,000 
22,643,000 

9,878,000 
18,527,000 
12,184,000 


6,400,000 
9,499,000 
7,498,000 


Legal Net 


Deposits 
Average, 


1912. 


$18,926,000 | 


36,600,000 


21,041,000 | 
56,329,000 


27,162,000 


192,675,000 
26,788,000 
7,287,600 
2,292,000 
9,847,000 


43,167,000 
120,257,000 
3,962,000 
17,406,000 
2,170,000 


,259,000 
,718,000 
2,606,000 
,518,000 
12,043,000 


57,774,000 
22,496,000 
91,533,000 

1,765,000 
34,473,000 


13,772,000 
109,080,000 
39,104,000 
3,639,000 
8,910,000 


4,093,000 
107,153,000 
15,693,000 
3,650,000 
6,371,000 


16,674,000 
9,257,000 
3,691 ,000 

12,709,000 
5,156,000 


28,981,000 
23,839,000 
11,360,000 
21,457,000 
15,062,000 


+ Consolidation of Irving National Exchange and Mercantile National Banks. 


Legal Net 


Deposits 
d Iverage ’ 


1913 


$18,830,000 
33,300,000 
20,609 ,000 
52,059,000 
24,501,000 


169,453,000 
24,868,000 
6,361,000 
2,075,000 
10,424,000 


38,293,000 
802,000 

4. 251,000 
885,000 
424,000 


,438 ,000 
,818,000 
,964 ,000 
,369 ,000 
, 162,000 


2,551,000 
22,157,000 
928,000 

, 720,000 
851,000 


3,227,000 
3,5 16,000 
5,601,000 
‘ 603,000 
,302 ,000 


4,121,000 
103,776,000 
15,819,000 
3,802,000 
6,337,000 


15,148,000 
9,095,000 
4,169,000 

12,782,000 
4,883,000 


27,673,000 
25,297,000 
11,563,000 
23,551,000 
14,577,000 


6,384,000 
9,575,000 
6,069,000 


$1,391 ,642,000 $1,337,209,000 | $1,421,867,000 $1,334,963,000 
' | 


The returns of the Trust Companies for May 10, 1913, will be found on page xviii. 
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